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CHAPTER 1 


INTRODUCTION 
Subject and Scope 

Lien eee Mic Ornate soomacet timed by Webster's New 
Collegiate Dictionary means "to readjust (a government war 
Contract or subcontract or the price stipulated) by negotiation 
with a price~adjustment board charged (under section 403 of 
Public Law 528, 77th Congress) with elimination of any excessive 
Peorits made out of the var. ut 

The process of renesotiation and the federal agency 
maou) 2S the Renegotiation Board are the subjects of this paper. 
heneRovuLtation iS one of the most controversial aspects of 
defense procurement today, and the opposing factions are well 
defined--on the proponent side is the administration and the 
Renegotiation Board, and on the opponent side are the various 
lobbies of the defense manufacturers. 

Renegotiation is important because present-day military 
meoerement involves an outlay of some $40 billion annually, and 
the efficient use of these funds is, or should be, of prime 
interest to the Department of Defense, Congress, and the tex- 
payer. Renegotiation, as carried out by the Renegotiation 
Board (hereinafter referred to as the Board), consists of an 


aiver=the-fact examination of a contractor's profits and 


et eee 





+ (ere 


Websterts Nev Collegiate Dictionary (Sixth Edition, 
ey p. 717. 
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pee 
performance on all his renegotiable business for a fiscal year. 
‘thus, limeenomi al OnmeconLrtouves ji Sone measure to the 
efficient use Cimeuicamoy erovVLaing {Or the recavptuswimg of any 
Pee ecoive Pprocvivs from the contractor. Tne Board does not 
directly audit the procurement policies of the various compo- 
nents of the Department of Defense as does the General Accounting 
Omiice, but ratner has the specific function to review a con- 
teaevor's entire defense business for a particular fiscal year, 
regardless of whether or not the profits on the individual con- 

| | 

tracts were exceSSive. In other words, the Board is interested 
be the aggregate, not the details. 

| The author's primary purpose in writing this paver was 

to show that the complex, Secretive, and controversial process 

of renegotiation does have an impact on national defense procure- 
meiv, ad Ulluv, iv 1S Tinporvany tu ail concemed Wivn renegscvuia- 
tion that they study the process and try to determine if and how 
it should be changed. 

MOnGarry OUG the stated purpose, the paper encompasses 
the following areas: (1) the background and evolution of renego- 
WUleturon, COVerings the profit controls of World War 1 through to 
the Renegotiation Act of 1951, (2) the World War II experience 
Wivunh renegotiatioi as a fledgling process, (3) the operations 
and procedures of the Renegotiation Board, (4) the major prob- 
Jems connected with renesotiation, and (5) the fe tivos silts argu- 


ments for and against renegotiation, including a discussion of 


c 


Emer toe Trim in Nesotiations Act. 
It Was nov the author's intent to exhaustively study or 


discuss any one particular aspect or problem of renegotiation; 
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rather, the intent was to present a survey or overview of the 
entire sphere of renegotiation and to let the reader form his 


Sipe judgement as to the usefulness or validity of renegotiation. 


lethodolosy and Organization 

The bulk of the paper Was written through the use of 
Source materials from various libraries in the Washington, D.C. 
area. The Renegotiation Board librery and the Library of Con- 
gress were most Mie oi tee West iecesco pect MOCO mene 11 Cemebure 
mere nesoliatvion has been published in the form of Congressional 
hearings and reports and as articles in the various business and 
@reressional periodicals. There are, however, some books that 
have dealt with the subject. The most recent and one of the 
Pec, S Procurement and Profit HKenegotiation, edited by J. Fred 
Wiesvon, The book Was not written from one mants point of view, 
but rather was a collection of various articles and papers on 
the general subject of renegotiation. Because of this diversity 
of Opinion, the: book was very helpful in the preparation of the 
Hatter chapters of this paper. 

Other excellent source material came from the various 
Congressional hearings that have been held on renegotiation and 
from the study done by the Joint Committee on Internal Revenue 
maxatiOn. oLnce most of the hearings contain basically the same 
points of view, the principle ones used were those held by the 
House Committee on Ways and tleans in 1959 and in 1968. 

Naterial for the chapters concerning the actual proce- 
dures of renegotiation came mostly from publications of the 


Board, including the Annus] Reports and the Renegotiation 








Regulations. 
VWesboverets Civeded into six chapters of which this 
ier ojucw™—en 15 the first. Chapter II presents a broad review 
Smee history of profit limitation and renegotiation from 1915 
wemro5i. Chapter Jil examines the process of renegotiation and 
the operations and organization of the Renegotiation Board. 
Chapter IV identifies some of the difficulties associated with 
renegotiation, and Chapter V outlines some of the changes inet 
have been proposed to the process. Chapter VI closes the 
meer With a brief exposition of the conclusions of the author. 


! 








ChAPYT“R Il 
Rio lemenmnot to Lor SANGO ATION 


Pre-1942 
world War I 
iiewemieny. Of tieeUmited olates into World War 7 
occasioned the greatest industrial build-up in our history. 
ilnmeweas 2 bulid=-up that was partially prepared for in advance 
immtaiet for the first year of the war, the country was a 
large-scale supplier of raw materials and industrial products 
omune allies, and as such sone industries had adapted for 
and were peared to wer production. Also, the country, because 
Of its neutral position, was able to observe the burdens that 
war production placed on the industrial sectors of ecnee 
countries. However, even with this advance knowledge and 
preparation, the first four months of the American war effort 
have been characterized as generally chaotic, principally due 
to the fact that there was no organized PO emarencca agency 
vO assume control ore industries. 
This control was seen as necessary, according to 
Adams, because 
Comparatively few individuals at the time had any 
Clear insight into the need for centralized, coordinated, 
ang Maximized andvstrial output, the efficient ana proms 
diversion of this output to military purposes (in the 


broadest sense), the restriction of unnecessary produc- 
tion and consumption, the cheokims of the price #nflation 
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which had become acute by 1916, and--above all--the 
means by which all this was to be achieved.1 


Smercm mwOnvuns prior to the United States’ entrance into 
Pre nosti lities there was Deena Leta a CoOouncri Sor Netivonatl 
Defense which was to be responsible for the "coordination of 
Mieuwsthries and resources for the national security and 
Meitare” and the “creation of relations which will render 
possible in time of need the inmediate concentration and 
Meme zacrion of the resources of the nation." An Advisory 
Commission was also aor ey each member of which was to be 
an expert in some field of industry, thereby paving the way 
for the establishment of committees of industry with which 
the government could negotiate purchase prices of various raw 
materials. 

Memtmer tne Council of Navional Defense nor the 
Various agencies spaymed by it were able to exert a broad 
enough COMUreoMmeeGVer MMOdUStry vO insure its "orderly. )prompe 
medmerr cient mobilization.” To try vo alleviate this 
problem, there was created on July 28, 1917, by the Council, 
with mieaiaqent Wilson's approval, a War Industries Board, we 
basvec function of which was to "act as a clearing house for 
the War-industry needs of the Federal Government... and 
consider price factors." 


But neither was the War Industries Board able to solve 


So Ae ae 


George P. Adams, Jr., Wartime Price Control (Washing-~ 
Mone oace: wemeri can Council von Public Affairs, 192). pea. 


“Ipid., pp. 6-7. 
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the ever-increasing problem of coordination of industrial 
om and so on March 4, 1918, the powers of the Board 
were expanded and a Chairman, Bernard M. Baruch, was 
mppeamiced by the President. To broaden the function of price 
COmvrol, Baruch immediately set up a Price Fixing Committee, 
wWigewmaim purpose of which was to “advise upon prices of basic 
materials. Dimes Onmivivee  alenougn Creaveq by une Var 
imawstries Board, reported directly to the President and was 
ee ore regarded as independent of the Board. 


The Price Fixing Committee was not given blanket 


authori ty by Congress to issue price regulations pertaining to 
road eleasses of products, but instead had to go about it in 4a 
piecemeal, commodity-by-~commodity fashion. Baruch, in his 
book, American Industry in the War, said that most of the price 
fixing vos "“aguie by negotiation and agreement between the 
Government and the Prades) i Thus appeared the principle of 
negotiation of contracts, a principle which was to come into 
prominence in World War Il and which was to lead to the 
principle of renegotiation. 

One of the primary reasons that price control was 
needed during the war was the inflationary temperament of the 
Peovony., There exists in the literature of World War I several 


ecGiats Of the nature of this inflation: it is not within the 





lipia., pp. 10-12. 


“Bernard HM. Baxuch, American Industry in the War (New 
York: Prentice-Hall, Inc., 1941), p. 75. 








ope 
Sooper Oletiuaspaper Vo explore it. Generally it may be said, 
however, that during the period 1913-1918, prices on most 
commodities rose to a level higher than in any other period 
imeour history, and that these prices were passed on not only 
mamae pBovernment, but also to the individual consumer, thereby 
Beaasing his cost of living. With the price rise, moreover, 
also came a wage increase, which added another element to the 
mapracvtOonary Spiral in which the economy was engaged. | 
The purpose of government control of prices during the 
Peeves NOL primarily to insure low prices, but rather "to 
bring as nearly as possible to Peery that aides l Condy momma 
which the country as one man would be bending its energies to 
the satisfaction of the all-impelling waveneeae,.- ae 
officials in Washington knew that prices Could not arbi trem: 
be set at too low a figure because the stimulation of 
MmagiuetlLwon in many essential industries would then be lacking: 
It was also fairly well recognized thet even with granting the 
businessmen the highest qualities Of patriotism, the "vistougeon 
fair reward" was the most stimulating factor to wartime 
production. On the other hand, profits earned by manufacturers 
were not looked on with great favor by many peovle in the 
COunNvury , aneotelly those who had relatives in the armed 


momeecs. tne Committee's difficult task, then, was to stritgeeen 





Pe a 


ee 
Deécye 1Or example, Adams; Wartime Pricescontrol, 


pp. 14-23; Baruch, American 1 Industry, Hp, le and Julius 


Peasch, Price Control in the War var geonomy (New York: Harper & 
Brothers, USES) oa Lee 








“Baruch, American Industry, pp. 83~84. 
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edit aolec balance belween 1O profits and excess profits. As 
Seated by Baruch, 

The aim of the Committee was to establish the figures 
where no honest man should have sound grounds for 
Eenmlaiiee new ne did nou receive “just compensation," 
measured in terms of cost production for the commodity 
which he furnished; and yet so that, as far as was 
humanly possible, men should not use their country's 
distress for their own inordinate aggerandizement. 

Bir ecetiveness Of Price Controls 

Adams points out that price fixing has several defects 
when used for the purpose of controlling profits. For one 
thing, a price set high enougn to provide an incentive to 
produce and a profit for marginal or high-cost manufacturers 
fee result in very large profits for efficient, low-cost 
meeducers. AlSo, price fixing commodity by commodity was 
Pier ricient in that no definite unified policy was applied To 


mmermausLtvries or even to all Segments of a particular 


migusury. lable 1 illustrates this last point. 


“TABLE 2 


PORCENTAGS OF PROFIT OR LOSS ON ALL BUILDING MATERIALS 
POE TO Ths GOvVonieNT AT PIAED PRiCtsc 


BORplemGeCeMent sess ose Ne GES, 
Sand and Gravel... ae ar ae LO 5203 
SamG-dame priek . i.e. eres eee 9.60 
Mel MC Olea Mle « Gace. a a “oo te: Pe 4,02 


Connon Brick - «2. 41s. teeee e) 3.76% 

Ores Ned1 ONC ss. 6) 6 ae oe een Ce ce 17 © 
CreinoOCMcS. 5 “cyte, nn = Oo a Osis 
Gy polmetlacver BOard Teens se (ENG, 

Co Sumi) © OA bd. ate eee Soumieeee 1.65 
DOM bina ldsiee. Tile eke soe. Gee 


a i. 4 
Aes yon elme rice CONCrOl, phew LOc-O7. 
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Peet erormwepalce Tixinme alone docs not insure 
meainst) the realization of excessive profits because many 
mMenufacturers who turned to the production of war materials 
increased their level of production many times without 
eocaupi.onal investment of their own capital; thus they 
increased the return on their investment to very high levels. 

|_ Regardless of the many faults of price fixing, it is 
generally accepted that wartime price controls were effective 
in some ways. For instance, the fixing of wholesale prices 
mcs profit margins for fuels and foods halted, or at least 
decreased, the exploitation of consumers and prevented the 
Market prices from being magnified by the fear of shorteges. 
meee all probability, many prices in other industries 
ijemiea have risen further than they did if it were not for 
government price control.+ 

Nevertheless, according to Adams, "There can be no 
question of the profitability of the war years, both before 
and after American varticipation. For example, the 
average rate of returm for 120 steel companies ranged from a 
W915 rate of 7.4 per cent to a hitsh of 28.7 per cent in | 
mow?7, With a tapering Oli = voce per cent in 2916. In 1Oeee 
cl copper companies hed an average return of 11.7 per cent, 
and in 1918 the average return was 24.4 per aaitilbe 


Any conclusions made about price fixing’ during World 
Sh sig 
tbid., Hp. 103-04. 

vigie oy De ee 
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War I should take into account that (1) it was a pioneer 
effort begun in an atmosphere of skepticism; (2) businessmen, 
the press, and many economists were hostile to the whole idea 
of government price fixing; and (3) the price fixing 
authorities themselves were largely drawn from the buSiness 
world and thus had to placate their own consciences as well as 


Critical elements around ere 


Post World War I 
Diem cine War. Frequent Cries Of “War profiteer™ were 
heard misma OUL Of COnreress. Congressional committees, public 
i 
officials, and groups of private citizens castigated those “who 
had profited from the slaughter."“ The Federal Trade 
Commission, in one of the earliest reports drafted on the 
subject of profiteering, stated that 
mine Commission has season to Know that prolaveecrmae 
exists. Much of it is due to advantages taken of the 
necessities of the times as evidenced in the war 
pressure for heavy production. Some of it is,attribut— 
able to inordinate greed and barefaced fraud. 
One Widespread claim given much publicity was that 
Ly 


PomoooO millionaires were created as a result of World War I. 


(mies UNSsubsStantiated allegation served to add fuel to the 





eee ee ee eee ee — 


tTbid., Dane! LO. 


“Richards C. Osborne, the Renegotiation of Nar Profits 
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(iran Lite: University of Illinois, 2948). pro. 


20.8 O., Congress, House, Committee on Silitary Afifeirse, 
Hearings on H.R. 3 and 1d He Be 5293, Taking the -Prot Vs rOutl on 
war, before e the Committee on Military Affairs, 74th Cong., lst 
bees., 193550. 605. These hearings Contain &@ reprint of ‘the 
Original report of the FITC, Senate Document 248, 65th Cone... 
Bomscss. , wud. 


“Tpid., pp. 618-19. 
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OUvery aeainsty proiiteers, and, coupled with the not 
insignificant feeling that the citizens at home should be paid 
the same as the boys fighting in the trenches, caused demands 
Poemerecr1orm in legislation and for a complete survey of all the 
war melicies.~ 
One of the most active sroupvs in keeping the subject 
of war profits before Congress was the American Legion. This 
organization was the prime mover behind severaleboi tis 
eimerouuced in Congress for the purpose of taking the profit 
out of and equalizing the burdens of war. The Legion 
Siecmely advocated the creation of the War Policies Commission, 
which had as its purpose to 
study and consider amending the Comer Tul ronmon tie 
United States to provide that private property may 
pembexen Lor public use duxying war... . [and] study 
methods of equelizing the burdens and removing the 
PreorilLps™ of Mars, vogether™yith am@studyot *the™ neni cits 
to be pursued in the event of war.¢ 
The Commission undertook this formidable task and jin 
1932 issued a report containing several recommendations, one 
CGtewnich WaS an amendment to the Constitution defining the 
power or Congress to prevent profiteering and stabilize prices 
in time of war. Another recommendation was for a 95 per cent 
tax to be imposed One@ndivViduel and corporatvon incomesmimn 
excess of the previous aie ae average. 
Although none of the recommendations of the Commission 


was adopted, numerous investigations concerning excessive 


Le eetinsiend 
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Deen lusseOnumaued LO be made in the 1930's. The public 
meeerion vonards proriteering nad by this time subsided 
Mieeetly, bue Congressional committees pursued the inquiry at 
ee ee Both pelmeumcal parties agreed that contractors had 
received excessive profits during the war, but agreement was 
nowhere near aS vnanimous as to how to prevent such occurences 
in the future. One suggestion made was to tax away 100 per 
cent of excess profits and another was to nationalize industry 
GQuring wartime. The majority of bills introduced during the 
period had as premises the following: (1) profiteering was an 
Waportant cause of war, and (2) laws limiting personal gain 
could make the country immune from such a conflict.~ 

Regardless of the validity, or lack thereof, of these 
premises, the only Jegislation to come from all the investiga- 
trode vrioy to 199Pwas"thet outlawine (in most cases) cost- 
plus~-a-percentagze~-of-costs contracts which had been very 
prevalent during the war.” 

In 1934, the Vinson-Trammell Act was passea.? This 
Act was wie adirect forerunner of renesotiation end provided 
Pome proiit limitetion of 10 per cent on contracts for naval 
ship construction and (by amendment in 1939) for a limitation 
Site per cent on eee and army aircraft construction. 

The Merchant Marine Act of 1936 was a further step in 


controlling peacetime profits, and it contained similar profit 


oo 
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3 Vinson-Trammeil Act, Statutes at Large, XLVIII, 
Bea 3, 95 (Loo). 





eas 
provisions applicable to merchant ships contracted for by the 
Maritime Commission. In addition, this Act elaborated on the 
costs which were allowable under these contracts. One 
ime caction included Co pacify some of the critics that had 
complained of the enormous Salaries that contractors had been 
charging to the government was that no more than $25,000 in 
ginuel salary for an individual covld be counted as a cost in 


Gueriliing a ship contract.+ 


i 


| 
ing and collecting any profits in excess of the amounts 


The Treasury Department was given the task of determin- 


specified in eitner of the Acts. The problem was complicated 
by maeei1act that most of the information regarding costs, 
revenues, exemptions, etc. Was obtained from reports submitted 
WreeuaeomcOncvractors, and this information was, for the most 
Pero tiveri:ied by fovernment eynAitors due to Veck of times, 
money, and expertise.“ 

Efforts to control profits during peacetime were nov 
Very successful as most of the contracts were of a cost-plus 
ieee vnecreby creating for the contractors an incentive nov Vo 
wa@erease efficiency but to increase costs so that a greaver 
dollar profit might be realized. A Senate Special Investigat-- 
ing Committee noted the following reaction to the passage of 


the Vinson-Trammell Act by shipbuilders and contractors: 


a | 
Mevenedtaiorine 2cet, obavutes av larceme xt sce. 
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beim), 858 (1936). 


A Bie Coneress;, oCnate, opecial Commitee son 
investigation of the Munitions Industry, Preliminary Report on 
Naval Shipbuilding, 74th Cong., lst sess., 1935, p. 324. 
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Very shortly after the bill was passed the snip- 
builders and the large suppliers and Navy contractors, 
and later the comptrollers of these various grouvs, got 
togetumr in long Session to determine how the intervre- 
Peer Onseot tne bill could be arranged to suit their 
interest. The main question was how to increase costs. 

In June, 19/40, Congress further reduced the profit 
margin allowed by the Vinson-Trammell Act by passing the 
Speed~up Act.“ The 8 per cent limitation imposed by this Act 
reflected the belief of Congress that even at 8 per cent, the 
eee eC bors were altowed Sufficient opportunity for profits 
‘because of the increased procurement of ships and aircraft that 
was underway. The Act was also an implicit attempt to cut 
few the amount of dollar profits realized through inflation 
Cae cOsts. 

The contractors, however, were not agreeable to this 
new reduction. Foreign markets provided more opportunity for 
profit, and the United States! defense build-up began to suffer 
femmore and more contractors refused to enter into government ” . 


Semamracts. This increasing reluctance finally prompted 


Congress in September, 1940, to rescind the reductions imposed. 


1942-1951 
With the attack on Pearl Harbor on December 7, 1941 
and the subsequent entry of the United Stutes into World War 
iim wear production in all phases increased tremendously. But; 


maeespective of the warnings of Bernard Baruch that the country, 
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“statutes at Larse, LIV, 676 (1940), P.L. 781, 76th 
Cong., 3d sess. 








SoeulemPeNTCaeyetuul Specariec procedures “for industrial 
Wop izoclon Climivat1on Of profiteering, and equalization of 
tae burderne of var.' there was no plan for an effective 
Sere neior limping War profits. there were statutes concerned 
Pee price and Wage controls, rationing, excess-profits taxes, 
meoecystvems Of priorities, but these were seen as not really 
effective against profiteering of the magnitude experienced in 
iMerid War I. 

Khost government contracts since World War I had been 
het DbyeeompetLtive bidding, buv world War II brought forth a 
change in emphasis toward contracting by negotiation. The 
procurement and manufacture of urgent War materials with the 
sreatest speed was the primary purpose of the negotiation type 
Simconvract, Two classes of items were procured in this way: 
(1) common, everyday items which could be priced through 
catalogs, and (2) special materials such as tanks, battleships, 
endetne like. it was the second class that caused the 
Aeekoss problems. To cope with the increased Aone for alu 
types of certain War products, new factories had to be built 
and old ones hed to be converted (often with a substantial 
proportion of government funds). Once capable facilities were 
Esvablished, the problems of pricing became paramount. Since 
Mevy Oi the products desired nad never been made or even 
designed before, the prices arrived at between the sovernnent 
and the contractors were frequently only estimates, and poor 


ones at that. Thus, it became evident that somehow the prices 


tearuch, Anerican Industry, pp. 377~477. 
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on contracts would have to be redetermined or renegotiated in 
morreoo procect everyone's interest. Var iatiescodnt1 On “vO 
this problem took the form of a system of voluntary renegotia- 
tion instituted by the War and Navy Departments and the 
Maritime Commission. Contractors were asked to retroactively 
Me@eterimine thelr contract prices taking into account previous 
production experience and present conditions, 

But voluntary renegotiation was not enoush. A famous 
case in which public attention was again focused on profiteer- 
iiemena which léd to specific Congressional action On excess 
Paeemes was that of United States v. Bethelenem Steel 
Company. ? Pier e at cme evc-olmentls Wagwenve lcd a. MUG 
contract with Bethlehem allowing the company incentive profits 
of 50 per cent of the difference between actusl and estimated 
Coevawonr tne Ships Duilt by Bethlehem. Profits of 22 per cent 
came to be realized by the company, end the United States 
broveht suit to recover a portion of theSe profits. The 
Supreme Court upheld Bethlehem because there had been no 
provision i Che Contract for recoupment of excess profits. 
More importently, however yeune Court clearly put the, bumdcawen 
legislating against war profits on the shoulders of Congress 
DyeCHewhol Owings Stavement [rom the opinion by Justice Black: 


Dile> POD Leno. war ones) ae Ghonw, sellentie eal Wigs: 
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Madeline =. Franks, "Renegotiation of War Contracts! 


(unpublished thesis, Portia Law School, 1944), pp. i Sea e ye 

Zin ti. Heasgedorm, “A Surmey of Renesotiation"™ 
(unpublished thesis, The George Washington University, 1960), 
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U.S, Ne. Bethlehem Steel Company, 325 U.S. 289 (41042 2 
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country, every war we have engaged in has provided 
opportunities for profiteering and they have been too 
often scandalously seized. See Hearings before the 
RPovcemcemmlrvec on fllitery Affairs on H.R. 3 and E.R. 
5293, Ztth Cong., lst Sess., 590-598. To meet this 
recurrent evil, Congress has at times taken various 
measures. It has authorized price-fixing. It has 

placed a fixed limit on profits, or has recaptured 

Ween peerits throweh taxation. It has expressly 

reserved for the Government the right to cancel contracts 
aiter they have been made. Pursvent to Congressionel 
authority, the Government has requisitioned existing 
production facilities or itself built and operated new 
ones to provide needed war materials. It may be that 

one or some or all of these measures should be utilized 
more comprehensively, or that still other measures must 
Ibe devised. But if the Executive is in need of addition- 
al laws by which to protect the nation against war 
profiteering, the Constitution has given to Congress, not 
to this Court, the power to make then. 


Peiueunier impetus Lo the realization of a renegotia-= 
tion law was the revelation by a Congressional Naval Affairs 
| Pommatree of the enormous profits received by the Jack and 
sHeintz Company, manufacturers of army airplane equipment. 

Mme Company had received considerable publicity for its novel 
| way of treating its employees or "associates." Free lunches, 

| vacations, uniforms, use of company resorts, and very high 

pay were some of the benefits dispensed by Jack and Heintz.“ 

| However, the gomernment did mot receive any "benefits" in the 
| form Mame aierocty, Drlece YedvueCtlons, ald, as a macvter ore facr. 
RPearca to be paying Omer. lauae neat Ol the "“Denerits | 
|received by the "associates." After the Committee made public 
meve findings, Jack and Eeimtz voluntarily reduced prices by 


(910 million on $50 million worth of government contracts still 





‘outstandine. Other companies quickly followed suit to escape 
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Weyer “Pranks, "war Comtpeacts," p. 22. 
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country, every war we have engaged in has provided 
OPeortlLUI cles 10r Drolivecring and they have been too 
often scandalously seized. See Hearings before the 
HPOUscemeOmm LDeee on Mttivtary Affairs on H.H. 3 and H.R. 
5293, 74th Cons., 1st Sess., 590-598. To meet this 
meeurrenty CGViL, Congress has atv times taken various 
Measvres. it has autnorized price-fixing. It has 

meaced a fixed limit on profits, or has recaptured 

high profits through taxation. It has expressly 

meserved for the Government the right to cancel contracts 
meeomeuney Nave peen mace, Pursuant to Congressional 
authority, the Government has requisitioned existing 
Production facilities or itself built and operated new 
Ones to provide needed war materials. It may be that 

one or some or all of these measures should be utilized 
more comprehensively, or that still other measures must 
memaevised. But if the Executive is in need of addition- 
al laws by which to protect the nation against war 
preotiteering, the Constitution has given to Congress, not 
to this Court, the power to make them.1 


A further impetus to the realization of a renegotia- 
tion law was the revelation by a Congressional Naval Affairs 
committee of the enormous profits received by the Jack and 
heinuz Company, manufacturers of army airplane equipment. 
memeonpany had received considerable publicity for its novel 
way of treating its employees or "associates." Free lunches, 
Meer) Ons, uniforms, use of company resorts, and very high 

' pay were some of the benefits dispensed by Jack and Heintz.“ 
mowever, the government did not receive any "benefits" in the 
mereno: contract price reductions, end, aS a matter of fact,” 
cared to be paying for a large eer of the "benefits" 
meceived by the "associates." After the Committee made public 
mrs tindings, Jack and Heintz voluntarily reduced prices by 
$10 million on $50 million worth of (eae. contracts still 


ee tending. Other companies quickiy followed suit lomesence 
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the onus of unfavorable publicity. 

This belated voluntery effort to reduce prices was not 
enough to halt tne renegotiation movement in Congress, and 
on April 28, 1942, the Sixth Supplemental Defense Appropria-~ 
Morons Act was passed. Section 403 of this Act, more popularly 
Kknovm as the Renegoviation Act of 1942, provided that the 
Secretaries of the War Department, Navy and Treasury Depart- 
menos, che Naritime G@ammission, and various other defense 
Pencil eS were required 

BO insert in any contract for an amount in excess of 
moO, 000.00... 

(1) a provision for the renegotiation of the 

Gonvract price av a period or psriods when, in 

MoicmeImeemenu Ol thessecretary, the profits can 

be determined with reasonable certainty; 

(2) a provision for the retention by the United 

meaues 1rOMm BmOUNnts Othemmee duc the contractor, 

Or for the repayment by him to the United states, 

4f paid to him, of any Cyarsi vew™orefitc fou 

elaminaved through reauctions in the contract 

DPEECe. Or OLNerWwise, 2S themeccretary may direct. 

This first Renegotiation Act was designed to serve tro 
Memes pal functions: (1) adjusting contract prices to those 
which would have been agreed unon if the factors known at the 


present time had been known when the contract was let, and (2) 


Pecauvurins excess profits which had been realized, or were 


evens 


luprofits-~End of Uncertainty," Time, October 5, 1942, 
pp. 82~-83. 


Ce 4) * i. 
olxEM ouDDlLemental Defense Bgpropriations Act, 
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Statutes at Large, LVI, sec. 403(b), 247 (1942) 
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likely to be realized by eentreactors.— To assist the govern~ 
dint) sea Cammy olor uacce 1Unetions, the law provided that 
contractors were required to submit certain financial informa- 
tion to the various Secretaries and to open their books to 
Pevcrament auditors for the purpose of ascertaining the 
mewmoas Of accounting used in determining costs and revenues.* 
There was considerable controversy in the months 
following passage of the Henegotiaticon Act. The buSiness 
community was unsure of what the law was supposed to do and 
an it was going to do it. And since the Secretaries of the 
Departments had delegated the administration of renegotiation 
to their respective War Contract Price Adjustment Boards, the 
Boards naturally desired and needed clear meanings as to the 
intent of Congress in passing the bill. In addition, various 
definitions and adminiStravive procedures outlined in the law 
reguimed further clarification in order to become moderately 
workable, One of these hazy definitions, called a "masterpiece 
of ambiguity," was that of "excessive preli GS.) ne sons. oun me 
wording follows: "The term ‘excessive profits' means any amount 


mea Contract OF subcontract price which is found as @ result 


suRules POL HeaegovLation,” Business Neek, Avevevs-ee 
1942, pp. 14-15. See also U.S., Congress, Senate, Committee on 
iene, RenegOtlavion Of Contracts, Hearings before the 
C@mmittee on Finance, Senate, on Section 403 of Public Law 
Nimabered 526, An Act Making Additional Appropriations for the 
National Defense for the Fiscal Year ending June 30, 1942, and 
ber ovhner purposes, 77th Cong., 2d sess., September 22, 23, 
lee. pp. 17. 


“sixth pUup@memental Defense Act, sec. 403(e). 
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Gmerenesotiation to represen’ excessive profits." 


On the basis of this section, many businessmen rather 
Smmeceliy adopted the view Chat Congress recognized that what 
business makes on its war contracts depended more and more on 
government price adjustment boards.” 

Osborme succinctly sums up the position of businessmen 
On renegotiation as stated in the press and before Congres- 
Slonal hearings: 

fany business groups, large and small, vociferously 

declared "This can't be done to us." They lambasted 
mae ACt asi wholly un-American, unconstitutional, 
unnecessary, ill-advised, or detrimental to the war 
firort and the economic stability of the country. 

These and other businessmen prefaced their remarks, 
however, with a statement that excessive profits should 
not be made from the war. As a matter of strategy, 
their specific proposals dealt primarily with revisions 
that would emasculate the Act; they did not advocate 
Beemer cvrient repeal. @ZCC lwa@msc lr al (rovrmocom=.,. Cerca 
itself to be a special case and Suggested amendments to 
the law which would reduce drastically or eliminate 
recoveries from their own profits. 

Several basic objections to the law were voiced by 
bOvemeontrectors and government officials charged with 
administering renegotiation. First, postwar reconversion 
reserves were not allowed. Industry wanted to make some 
allowance for the anticipated costs of retooling machinery and 


converting plants to peacetime production at the end of the 


War. oSecond, renegotiation was thought to be a one-sided 
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lipid., sec. 403(a)(4). 
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"Great Game of War Contracts," Time, November 16, 


1942, p. 94. 
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Mee ewllo al) the cards being held by the government. 
This was especially true with respect to the proceedings 
before the various price adjustment boards; there was no 
ie Of Appeal to the courts for the contractor. Third, 
most businessmen and some government officials wanted standard 
commercial articles exempt from renegotiation, especially 
mmose that already came under Office of Price Administration 
Mmepee Gellings. Fourth, the Act was thougnt to be discrinina- 
tory Mi taat tb applied only to defense producers and not to 
farmers and other wage earners. Fifth, there was a constant 
threat of uncertainty in that there was no specific formula 
Mermwaecbverminings exactly what constituted “excessive profits." 
Many of these and other related objections were valid 
Gna were not to be dealt with to everyone's satisfaction for 
Miememraviron Cf the war. However, as a result of pressure 
from business, administrative officials, Congressional 
miveacicaving committees, and the g@eneral public, Congress 
enacted the Bone Oration Ac ben 1943 on February 25, 1944. 


several changes from the previous Renegotiation Act were made 
: >) 


ee 





leor a discussion of these points and variations 
f@ecevo, see the following: Osborne, Ibid., pp. 20-21; 
"Change of Rules," Business Week, October 10, 1942, poco. 
"Rules for Renersotiation, " Business Week, August 22 | 1982 2 oe. 
14-15; “Profits in a Vise, " Business Week, August ie 1942, De 
14; "New Deal on War Contracts," Business Week, August 15, 1942, 
Pemenou; “Renesovilation Kreens Inadustry Stumbling in Fiscal 
Blackout," Newsweek, October 19, 1942, pp. 54%, 57; National 
Industrial Conference Board, inc., Henesovlauion of Covering 
CCntmacts (Washington, D.C. National Industrial Conference _ 
Beard, Ines, 1942), pe 7; "How We Take the Profiteer Out of 
War," Saturday _ meveninegerOst..-March 27, 1943 ep, «VCO indie ties 
Renegotiation GCose, Supiness tleek, July 3, 1943, po 0eC ene 
Your Renegotiation?"! Fortune, February, 1944, pp. 140-41; 
"Preparing Postwar Jobs in the Dark," Nation's Business, 


November, 1943, pp. 28-30. 








20s 
in this new law. One was the establishment of a War Contracts 
Preece AdiWeumeney Board, In wnien was vested tne responsibility 
for formulation and promuleation Cama h orn pOlicles and 
practices for renegotiation. Another was the provision of 
Peageal Lo the Tax Court of the United States by contractors 
who felt aggrieved at a unilateral determination by one of the 
azency price adjustment boards. 

One of the most important changes was that of a 
redefinition of excessive profits. The previous definition 
Was expanded to include seven statutory factors which had to 
be taken. into account by any board whicn was in the process of 
determining excessive profits. These factors were: (1) 
efficiency of contractor, (2) reasonableness of costs and 
pacotmse. (3) amounts and sources of public and private capital 
emuborved. (1) extent of risk assumed, (5) nature and extent of 
Gemtri bution to the war effort, (6) character of business, and 
© wotner factors that may be published in Peon eine of the 
boards. 

industry objections to the Act of 1943 did not 
substantially differ from those directed Aves Ca Une stairs c 
Memerovlation Act: but by this point in time, most companies 
realized that renegotiation vas, for all intents and Ose 


a permanent part of the wartime process. There were still 


— 





lnenegotiation Act of - USES), Se MU Bars erate Large, LMETT , 
ecu 701(D),. oo (1944). For a discussion of the statutory 
factors required to be taken into account and of the other 
changes to the Act of 1942, see the following: Osborne, War 
Contract sy wim 21-22 ; “Renesotiation Mwetnods Stand," Business 


week, June 10, 1944, pp. 2124, 
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mimerols COMmflicus Over procedural matters and over some of 
MmiemOastCmuenchs Of renegotiation, but most of the parties 
imivelved preierred renesotiation over other, less desirable 
alternatives. PG tiectestecws of renegotiation were not all 
bad. For instance, buSinessmen, by having to wnderco 
Mem@esObiation during the war, were to an extent protected from 
meemeulcma of profiteering after the war. Defense contracting 
was seen as a respectable occupation, and it was to the con- 
meeervors® benefit to perform to the best of their ability so 
that they mignt renain peepee pies 

The Henegotiation Act of 1943 expired on December 31, 
5, tnus fulfilling Senator Harry S. Truman's prophecy that 
Uememecet Snould be writing its own death Warrant by utiliza- 
tion of early experience in late-war contracting." 

Although no renegotiation law was in effect between 
1945 and 1948, the review of sone 120,000 war contracts subject 
to renegotiation was still underway, and es of May, 1938, some 
98 per cent of these contracts ed been reviewed. There 
Ceemrrea @b this time @ case in the Supreme Court that 
uireatened to overturn all the profit recoveries to date. The 
principal issues in Lichter v. United States were the 


constitutionality of the Renegotiation Acts of 1942 and 1943 


a0 + bd mat C i" 4. 
"How's Your Henegotiation?" Fortune, February, 1944, 


p. 249. 
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war Contracts Price Adjustnent Board, Final Report 
(Washington, D.C.: War Contracts Price Adjustment Roard, 
ey 22, 1951), po. 2-6. 


2 eens is Attacked Anew as Confusing and 
Unneccessary," heysweek, June 7, 1943, p. 73. 


a wen wee, 


Le 


MiGmviolierNOromOt mie fanluse Ol the petitioner to scek a 
redetermination Ol mpiemmesceas mrOori bs fron the Tax Court of 
the United States operated as a bar to further eee TO vie 
Courts. 

The Renegotiation Act of 1943 had authorized con- 
memevors to appeal adverse decisions to the Tax Court, which 
had 

eer ciUotyec Densdi ction, , . LO finally determine 
im@emamount, if any, Or such excessive profits received 
e » » and such m@evernanhavion Shall 7 lelem valent en eerel (oy 
redetermined by any court or agency. 
The Lichter Company argued that renegotiation was illegal 
and that there was therefore no reason to appeal to the Tax 
Souge. The Supreme Court upheld the Cireul f Gourt ot pipes 
thereby confirming the legality of renesotiation and conse- 
quently saving the government the task of returning the $11 
billion in recoveries received for the period April 28, 1942 
to December 31, 19455. 
| In 1948, renegotiation was back again as law. Power 
vase given to the Secretary of Defense to establish three 
boards to administer the Renegotiation Act of 1948. The Navy, 
Army, and Air Porce each had a five-man board, the chairman 
of each collectively making up a top-leve] Military Renegotia- 
Tion Policy and Review Board which reported directly to the 


pecretary of Defense. Although many of the provisions of the 


law were the sane as those in the original Acts, a certain key 


TeWeis URS. (03 Shinn GR Tee eleine.). 


2 * Past 
Renegotiation Act of 1.943, sec. 108. 
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few were different, and because of these (particularly ones 
relating to exemptions), the Act had limited applicability.~ 

The@results of World War II renegotiation were stated 
eevee war Contracts Price Adjustment Board in its Final 
Report. Gross recoveries of approximately $11 billion were 
made on renezotiable sales of some $223 billion. Net recov- 
eries after credit for income taxes was approximately #4 
billion, and the administrative costs incurred by renegotia- 
tion were $41 million. * 

Monetary results were not the only accomplishment, 
however. The following were noted as additional beneficial 
effects: (1) inflation was mitigated in part by the impact of 
lower prices in successive procurements; (2) voluntary refunds 
eeGwmorree reductions were made, and althouszh not directly 
measurable, the Board believed the amount to be subStential;: 
(3) existence of statutory renegotiation caused contractors to 
price more closely than they would otherwise have done, and as 
a result, procurement was put on a "relatively solid footing 
in the latter years of the war;" and (4) businesses in 
general were not subjected to the wideSpread antagonism and 
close investigation as that wnich:-followed Tonia War I.? 


Others held views which did not see renegotiation as 


RPemericial and successful as the War Contracts Price Adjustment 
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Lumywo Boares ToO.Direce Renesotiatvon Act," Aviation 
Week, August 9, 1948, pp. 11-12. -— 








“var Contracts Price Adjustmont Board, Final Report, 
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Board Cid. <A Senate Special Investigating Committee found 
Several shortcomings in the WayS in which renegotiation was 
administered, and industry found favlt not only with 
administration, Dov alse vitievoe CaGire Prine) ple of; 
renegotiation. 

The outbreak of the Korean War saw government procure- 
ment about to mushroom, and the Secretary of Defense requested 
a more powerful law than what was presently in force. At one 
point during public testimony, a Chatber of Commerce 
representative said the proposed bill (H.R. 1724) was 

Bo icoratic and un-American, "+ This represented practically 
memechanze from the organization's World War II position when 
MebswOrvn C. Alvord, Chairmen of its Finance Committec, 
appeared before the House Ways and MNeans Committee in November, 
1943, and said, "The recapture of excess profits through so- 
failed renegotiation can't be justified and the delegation of 
unlimited and uncontrollable powers essential to its - 
administration is eS onan un-American. "“ 

Public testimony notwithstanding, Public Law 82-9, the 
menegotiation Act of 1951, was passed on March 23, 1951. The 
rTemeainaer of this paper will be devoted to a discussion of 
renegotiation and of the federal azency created. bY Thismac 


the Renegotiation Bosrd. 
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Congressional Quarterly, Inc., Congress and the 
Nation (Washington, D.C.: Congressional Quarterly, Inc., 1965), 
Dp. 33/+. 
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Thi chapter has described the efforts of the 
Pemeroment bo control waxrvime profits, the coordination of 
iidmetrial expansion, and the inflationary character of the 
economy during World War Ii. The setting of price levels as 
Sepermined by a Price-Fixing Committee under the war Industries 
Board was the primary means of early control. This price 
control was effective in some ways and not effective in others. 
Myemmain area of its ineffectiveness was in the controlling of 
Dror NGS . 

After the war, many investigations were carried out on 
Moamerpol.cies in general, and the control of war profits in 
particular. These investigetions and the experiences developed 
during the war pointed ovt that otner measures were needed to 
Sverre tie War proliteer. There was no unanimity, however, 
concerning the proper ways to insure that the reaping of 
enormous war profits would not havven asain, either in peace- 
time or Wartime. 

Peacetime profit limitation was tried with the 
passase of the Vinson-Tranmmell and Merchant seems Acts in 
1934 and 1936, respectively. Neither of these Acts were 
meeeraed as a panacea for the ills of exorbitant profits. 

Soon after the commencement of World war II, renegotia- 
imeem, as it is known today, was initiated with the passage of 
the Sixth Supplemental Defense Appropriations Act. Reaction to 
the law wes varied and sometimes violent. But as the war 


continued, most Saw renegotiation as a necessary complement to 
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bac Ovner eerie Measiires im 1Orce, 
Renegotiation expired in 1945 but was renewed to a 
Mimeced eExrent in 1946, thus prompting additional criticisms. 
At the start of the Korean War, a new federal agency, the 
Renegotiation Board, was created for the purvose of 


feministering the Renegotiation Act of 1951. 
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Introduction 

The Renegotiation Act of 1951, approved on March 23, 
1951, formed the basic block upon which was to be built all 
subsequent renegotiation legislation and regulations. The 
@eewmeomprinciples of renegotiation as outlined in the Acts of 
1942 and 1943 remained the same, but many of the detailed 
procedures and methods of administering STOOL OLE OE did” WO. 

For the first time in any renegotiation act, ¢ On@ress 
Stated its aa Ness and #§Nefepy pul Gm fleelce Cer | mera rs | 
businessmen, and skeptical government officials that renegotia- 


tion was to be an integral and important part of national 


¢ 


Gevemsce policy. Section 101 of the Act states as follows: 


ies Nerepy ~recopni zea and declared that EevConsrcs. 
has made availeble for the execution of the national 
defense program extensive funds, by appropriation and 
Gunecryise, for the procurement of property, processes, 
midcmeservyices, and the construction of faciivuies 
necessary for the national defense; that sound mecutcion 
of the national defense program requixes the elimination 
SPOexcCessive profits from contracts made with the Unc] 
Svuaves, And from related subcemtracts, in the course oo, 
Said program; and that the considered policy of the 
Congress, in the interests of the national defense and 
ene Meveral Welfare of the Nataon, reeluires thavecuch 


excessive profits be ecliminated' as provided in this title. 
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sec. 101, 47 (1951).; 
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One of the differences between the Act of 1951 and 
Meevlrous renegotiation acts was the creation of an independent 
agency in the executive branch of the Government--the Henego- 
Mmeaevon Board (hereinafter referred to as the Board). All the 
mene rnons, powers, and duties of the War Contracts Price 
Adjustment Board of 1943 vintage were transferred to the new 
Renegotiation Board. > This particular provision of the law 
caused some confusion with relation to cases still pending in 
the fee Coury. Tne original law stated that the transfer of 
records was not to prejudice cases which had been brought by 
Or agsainst the War Contracts Pesta Meo rided Che vuerne Renegotia- 
hen Board filed a motion to Keep the case on the docket in its 
ow name. Due to administrative difficulties during its early 
existence, the Board did not file several of the required 
motions, with the result that the Tax Court dismissed the 
applicable cases. The affected contractors did not have long 
tO rejoice, however, as the law was amended in 19544 to provide 
that any case dismissed due to administraitve oversSignt was 
Pnereby revived and reinstated in such court as 1f it had not 
been dismissed." 

The Board is composed of five members appointed by the 
President, by and with the advice and consent of the Senate. 


The men comprising the original Board were recommended to the 
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tIbid.,” sec. 201(b). 


“Ipid., sec. 201(b) as amended by Public Law 764, 83a 
Congress, September 1, 195! 





President by the Secretaries of the Army, Air Force, and Navy, 
MicecamintSuracvor Oo: Ceneral Services. According to the 
Board's Chairman, Lawrence Hartwig, the recommendations are 
made by the above-named individuals to preserve in Some way 
Piesnon—-partisanshnip of the Board. He also feels that this 
provision alone is sufficient to maintain this non-partisanship 
and that a proposed requirement in the law that not more than 
three of the members be of the same political party (a require- 
ment that is found in much of the lay concerning regulatory 
commissions) wovld be Superflvous, but HOteob cotionaemene 
Related to this factor of non-partisanship is that of 
independence. One of the primary reasons for setting up the 
Board was to have an independent agency oversee the entire 
war profits operations. Many felt that renegotiation pro- 
cedures under the Department of Defense and the War Contracts 
Price Adjustment Boards had, since 1948, become quite loose 
and ineffective. Although ell the members of the first Board 
had had much experience in renegotiation and some had even 
been members of predecessor Wer Contracts Boards, the Board 
was still eonsidercd independeny by virctue Of Bhe face Unaveny 
reported to Concress. The previous experience and positions of 
the members were considered of great value to the trensition 


gigeinitvial organization of the Board.” 
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ly, Se, Congress, House, Committee on Ways and Means, 
Extension of Renegotiation 30 ACU Hearings, berore we Comm vice 
on Ways and Means, House of Representatives, on Extending and 
Amending the Renegotiation Acv,—90th Congw.. 2d sessmemeioo.. 


mee 51-52. 


“Renegotiation , ACUSOie LOS. Sec. 207} and “i sec cme 
New Renegotiation Board," Avistion Week, March 19, 1951, p. 16. 
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The present Chairman of the Board was appointed as such 
in 1961, Some ten years aitver his appointment as one of the 
merpecinal members. The other four members of the Board were 
appointed between 1961 and OF." 

mae Board is headquartered In Washington, D.C. and nas 
as subsidiaries the Eastern Regional Renegotiation Board (in 
the same location) and the Wester Regional Renegotiation 
Board, located in Los Angeles. The two regional boards were 
consolidated in 1962 from the four field boards that were 
B33, oneenized under thesicr or 1961.4 
Figure 1 shows the organizavion and duties of the 
headquarters Board and the organization of the regional boards. 

While the organization of the Board has remained 
meerly stable since its inception, the number of personnel 
Meeeeetice to it have not. Teblie 2 SHOWS tue NUMDer OT Personnel 
maav nave been on duty with the Board on June 30 of every 
fiscal year samce 1952. 

As is readily observable, the number of personnel has 
mietoetvea from a high of 742 in 1953 to a low of 178 im 1967. 
iiae Korean War and its aftermath contributed to the high 
number, and government cost-cutting and employment controls 
Contributed to tke recent lows. What the table faiis to bring 
out j.s that the workload of the Board has not decreased as the 


total number of personnel have. Increased procurement due to 
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Vietnam has been reflected in the amount of filings that the 
Board has received from contractors. The level of procure- 
ment is even greater than that of the Korean War. For example, 
in 1952, prime contract awards were $43.5 billion, while in 
moo, they were $44.5 billion. While it is not practicable to 
relate personnel to dollars of obligation, at least one 
Representative has remarked that "the burdens per man have 


probably multiplied 10 times."* 


(erole 2 


NUMBER OF PERSONNEL? 
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Year quarters Boards Tova 
Wee 6% 8 (Ue eh eC CU 169 389 BS 
19) 5) 5 eo oa ee 178 564 742 
LOL See re are 174 65 639 
oS a a ne IW $47 SHO 
1956 e ° © ° e ° e ® ° ° 181 285 L66 
SS) a oe ee PSS 204 359 
LOGS: a Aira. 142 184 326 
£959 ® € € ° ° e e e e ° 136 165 JO} 
LOS Oa ae 130 154 284 
ICI) ae kee ES L48 27a 
1, 02 re 114 79 193 
LSC? ae err Ieoile 92 Geo 
1.60) i ane ean ein 85 206 
1965 oe © « «© © © ee © @ 108 26 eve! 
MO le 6 ws ee BLO 78 179 
O68 Eas) OZ 76 ee 
eee ae «es ee 96 88 184 








aU none Renegotiation Board, Thirteenth Annual Report 
i oye 


(Washington, D.C.: Government Prive Of ice, 1.968) , jer 





(ee ae TT 


a fs 
BeeteMony Of Representavive Charles Ace yan 


Reported in House, Extension of Renesotiation Act, Hearings, 
pec 5. 
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The tables presented below detail the changes in work- 


load experienced by the Board for the last four fiscal yoo 


TABLE 3 


Piao RECs yep 


Fiscal Year Number 
TOKE: res) Sar 3,673 
BECO NEM Ys? wo. St 4: REO Bay 
1967 e e e e e e e ° e ’ By CG 
3 CVSS; See ee cae a er oe 4,552 

TABLE 44 
BILLINGS, SCRaaNeD 

Fiscal Year : Number 
1 Cko on) ae re. a mere Sook 
1966 @ e ® e ene e e e e ee Wa 
BENG. 7 ae oe eco ee ae ee BT Oe 
IRC Gc pee te wen cue c un one be 354 


TABLE 5 


DISPOSITION OF PILINGS SCREENED 
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1965 560 al 33 3Cyl 0 alee 9.6 
1966 BAS 2,928 87.0 ‘pbple ice 
1967 Baer - 37 a ee os 16.8 
1968 by 354 3.527 82.0 er 19.0 
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leource of Tables 3, 4, 5, and 6: Renegotiation Board, 
Thirteenth Annuel Report, pp. 6-7. 
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TABLE 6 


REGIONAL BOARD WORKLOAD 


OE GOEL G A Cae TI ARLE I Ry ey PT a PA A ag ep 


Fiscal Assignments Assignments Maloun ices 





Year Received Completed Backlog 
ISOS 28S 457 422 
1966 AW O02 L64 
1967 635 21 678 
1968 827 567 vis 


As the tables indicate, not only have the number of 
filings increased, but the percentage of casesS asSigned to the 
resional boards and the backlog at the boards have increased. 
Staff productivity has risen as measured by the increase in the 
number of cases handled by the regional boards and in the 
number of Screenings reviewed by headquarters. But the time 
for processing the cases at the regional level has remained at 
about fifteen months, while that of the headquarters screening 
mecmoace lined only from forty-cight to thirty-nine days in tne 
mest two years. Thus the increased productivity has not kept 
pace with the rising workload.? 

The Board is analogous to the General Accounting Office 
(GAO) in that both are independent agencies and report to the 
Congress. Unlike the GAO, ee the Board has had to 
Meovety 1CS continued existence every one pomeour Tes. 
depending on the time limits of expiration as set out in the 
Hine extensions to the original hee Ot LO GH. For example, in 


195% the Act was extended for one year, and in 1955 it was 


lenegotiation board, ively inva Report, Paar’, and 
miirteenth Annual Report, p. 7. 
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extended for another one-year period. In 1962, it was 
extended for four years, and last year it was extended for 
three years to June 30, 1971.7 

The Congressional hearings conducted prior to these 
marious extensions have provided one of the few ovportunities 
mor the Boarad to preSent its case to Congress and the public. 
Industry also has the same opportunity to air its views at the 
hearings--an opportunity that is normally well taken advantage 
Of. For example, there were submitted to the House Ways and 
Means Committee in March, 1968, some twenty-seven letters from 
interested lobbies, associations, and private citizens. 
Twenty-three of the letters were anti-renegotiation.~ The 
four letters which were pro-renesotiation represent at Jeast 
some improvement over the situation in 1966 when, in response 
fameeeemetss oc) Neoec Cemmitvcctc public eanmMeusvcrcic Vee Me 
7ould be pleased to receive written comments from any 
Pmaperested individuals or organizations," only opponents of 
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the Board revlied. 
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lone folVoxin= are the lavs eed have amended and 
extended the Renesotiation Act of 1951 Pili. “764% 83d Coren 
meee Oe G4th Conz.: P.L. 870, 84th one PLL. 85-930,-65.) 
Bede ’.b.oo-89, 86th Cong.; P.L. 87-520, 87th Cone.; Palm 
88-339, 88th Cons.; P.L. 89-480, 89th Cong.: and. P.L. 90-634, 
90th Cong. ; 


“House, Extension of Renesotlemion ACUgaE pea es pp. 
201-226. 


Jsanford VWatzmnan, "“Litiele Wotems@csc of the Dollar 
ferriocs,' The Nation, March 4, 1968, p. 298. 


en ee ee 





a0s 
iicmcumor sl) 75) applics only to contracts with the 
following government agencies: The Departments of Defense, 
tie Army, ume Navy, and the Air Force, the Maritime Administra- 
tion, The Federal Maritime Board, Tne General Services 
Administration, the National Aeronautics and Space Administra- 
tion, the Atomic Energy Commission, and the Federal Aviation 
Administration. During the Korean War, this list was 
considerably longer and included such agencies as the United 
States Coast Guard, the Defense Materials Procurement Agency, 
enasune Federal Civil Defense Administration.“ 

The contracts with these agencies must, in the aggre- 
gate, add to more than 41 million before they are susceptible 
momrerersoviation. In other words, a contractor does not nave 
to undergo renegotiation for a particular fiscal year if his 
renezotiable sales do not amamt to more than $1. rtVlion. 

This "floor" has not always been at the present level; it 
started in 1951 at $250,000, was increased to $500,000 in 1953, 
and was established at the present level in 1956. Renegotia-~ 
Pome. s OL Conducted on individual contracts, but only on the 
totals of such contracts. The Board's Thirteenth Annual Report 
states the difference between renegotiation ARE or 2 
contract-by-contract basis: 


Under the statute, renegotiation is conducted not 


oe. 


WC, D. 2. 
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as Amended Through October 2/1, 1968 (ilashington, D.C.: Govern- 


ment Printing Office, 1968), pp. i-ii. This publication 
eontains the original Act of 1951 and all subsequent chagses. 


tRenegotiation Board, Twelfth Annual Redo 
U.o., Renegotiation Board, Renezotiation Act of 195i 








JTpid., pp. 13-14. 
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Wbvaeeeapece UO individual contracts, but with respect 
Boruc receipts or accruals under all renesotiable 
contracts and Subcontracts of a contractor in the con- 
mracvOms fiscal year. The contracts may vary in form 
from cost~-plus-a-fixed-fee to firm fixed-price; they 
may be prime contracts or subcontracts; and they may 
melace tO a variety of products and services. Also, 
they may be performed over differing periods: some 
may be completed within a single fiscal year of a 
contractor, while the pexformance of others may extend 
beyond such year. Accordingly, aggregate renegotiable 
mrolivus in a given fiscal year of a contractor will 
@©iuen reflect the performance of several contracts in 
different stages of completion, and may result from an 
ertset of losses or low profits on some contracts 
against high or even excesSsSive profits on others. Thus 
| fiscal-year renegotiation, which deals with agsregate 
promos, 1S entirely different from price adjustment or 
redetermination of miei ee contract prices pursvant 
Pemecoivract provisions. 


iimaGdronen to Losses ah Genueg ee OfTSEUUTINE VS prol Tis 
On Ovhners, 1f a contractor suffers a loss on his entire renegzo- 
tiable business, he may carry this loss forward and apply it 
Pomme renesoviable sales for that year. Prior to 1956, this 
mMeowmeston Was not in effect, and a Se AR NO who may have been 
Mietie position of incurring a large loss in one year and a 
fees prorit in enother would be liable for renesotiation of 
the profit year without being able to take advantage of the 
loss.< 

Because of certain exemptions, some contractors are 
excluded partially or entirely from remegot ation. AiWons The 
mandatory exemptions are the following types of contracts and 
speontraces: (1) those with Territories, States, or foreien 


gBovernments, (2) those for agricultural conmodities in their 


t 
EF Ne ee EE EEE, Se Wouter ae een, 


Le 2 ° 2 UJ 
Renegotiation Board, Dairteenth Annual Repork, p.0 3. 





toatl 


2 ° é 
Renegotiation Board, Renegotiation Act. of 1951 as 
Amended Through October 24, 1968, pp. ti, 6. 





nie 
traw or natural state" (eggs, fish, milk, animals, etc.), (3) 
Bose fememcne VrOoduccs Of mines, oil or gas wells, and forests, 
(4) those with common carriers for transportation, or with | 


Memeo ULIIltcLes for gas, electricity, or water, provided that 





the raves charged are not in excess of those allowed by the 
public regulatory agency, (5) those with organizations exenpt 
from taxation under section 101(b) of the Internel Revenue 
Code, (6) those which the Board determines do not have "a 
direct and immediate connection with the national defense," and 
(7) those for an article or service which is determined to be 
J "Standard commercial article" or a "standard commercial 
Beice, "2 ; 

Historically, the most difficult of the above exenp- 
tions to apply and the ones that have caused the most contro- 


bond Bo ee -¥ yy A 2 es Oe 2 a a, 2 Sok 2 a . ‘ ° ~ oy 
meee sieve been the strrTicara commercial GPurc le ene Slivicc 


e. 


ExemOutonis. Simply stated, if contractorwsells an areiete o- 


ay) 


Service to the government which he also sells to other non- 
defense purchasers, he is allowed to exclude from his renego- 
tiable sales the revenues accrued from the sale, provided that 
he sells at least 35 per cent of the product to the non- 
government purchasers.” AS an example, if a manufacturer were 
to sell 650,000 belts to the government at 4 price of Sl per 


bolt and another 350,000 bolts to non-government buyers, the 


1 es 
Renegotiation fAct of 1951, sec. 106. 


With the passage of P.L. 90-534, this percentage Was 
increased to 55 per cent on all sales received after October 24, 
1968. This increase was considered a partial victory by 
proponents of renegotiation who have been trying for years to 
Sliminave Cnbirely his particular exemption. 
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$650,000 would be deducted from the contractor's other re- 
negotiable sales. An additional benefit here has been that if, 
mares bivyideecpnis exemption, the contractor's sales were below 
fae #1 million floor, he would not have to file a report to 
the Board and thus would escape any review. 

The exemption is self-applied by the contractor when 
M@ermeess Oly a Single article involved as in the preceding 
example. if there 1s a class of Similar articles, an exemption 
Bereeeceeranted for the entire class, but only upon application 
bhewand approval by the Board. In fiscal 1967, contractors who 
filed reports witn the Board indicated self-application of the 
exemption in the amount of $772.6 million, and for fiscal 1968, 
Bavs amount was $860.2 million. ‘The corresponding figure for 
fiscal 1965 was $561 million, indicating that increased Vietnam 
Procurement has influenced the contractars®to cain more 
exemptions.+ Table 7 shows the apvlications for the commercial 
exemption that have been received by the Board. 

Of interest in this table is that the amount of exemp-~ 
tions applied for in 1968 increased 91 per cent over those of 
1967. This increase cannot help but add fuel to the arguments 
of the Ree foutation proponents that Seemnlone are costly to 
the government in that more of them are being approved, thus 
reducing the effect of the Board. The table shows $5.7 billion 
in exemptions that have been approved since 1951. Ada. to, tas 
the several billion in self-avplied exemptions and the unknown 


Self-applied amount from contractors who were below the floor, 


ERS ER = Ee Se ee 


al : : 
House, Extension of Renegotiation Act, Hearingss 
pp. 17-16, 35. 
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miaGmiie results 1S probably in excess of 515 billion. 
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APPLICATION FOR COMMERCIAL EXEMPTION® 
(Sales in Thousands of Dollars) 
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Appli- Anount Amount Amount 
aeons Appl eat or Approved Denied 
mareoueh June 30, 

1966 Jie aul al sO SK0) $3,926,912 $284,718 
Fiscal Year ats oe 671,901 886) 4 Sal). 33 290 
Fiscal Year 1968 cy, iee2 Ol G29 eZ eg eee Gna, 

Total SEES Ny. 60 Hoye y DoS 5508" 2) 





| “Source: Henegoviatiion Board, Twelfth Annual Veverr, 


:- more ena Inirteenth Annual HKepnort, p. 14. 

In addition to the mandatory exemptions, the Board, in 
Mmi@emaimeacrel1on,can exempt from some or all provisions of the 
Renegotiation Act the following: (1) any contracts to be per- 
Mem@ee Guvcicc @nc werrivorial limits cf the Unived SeitveEs, 
(2) contracts under which the profits can be determined with 
reasonable certainty when the contract price is established 
(example--lease and license agreements), (3) any contracts 
meere, in the opinion of the Board, the provisions are olther-= 
Wise adequate to prevent excessive profits, (4) any contract 
the renegotiation of which would violate secrecy which may be 
Pequired in the public interest, and (5) any other contracts 
Where it is not administratively feasible to segregate the 
mecr ius Aviuribuvable to such contracts from activities nov 
subject to renegotiation.~ 


To some people, the exemption provisions of the 
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Menecoltiation Act have been nothing but convenient loopholes 
for contractors; to others, they have been necessary additions 
memelaw that is basically distasteful to begin with. Reégard- 
Ness of the view taken, the mere processing of the paperwork 
connected with exemptions has been an additional increase in 
morkioad, both for the Board and for the contractors who invoke 
tne exemptions. 

Proceedings Before the Board 

Mintemtirst Step in the renegotiation process is Tor whe 
Board to send out various forms and questionnaires for the 
Seonuracvcors to fill ont concerning their renegotiable business. 
Appendix A contains a reprint of the Standard package. Con- 
Piaccors who are not on the mailing list of the Board can 
obtain the same forms from field offices of the Department of 
Sommerce or from the regional boards. 

Contractors not above the floor of $1 million are not 
meoGmiered CO file a "Standard Form of Contractor's Report for 
Renegotiation" (RB Form 1) with the Board but may do so if they 
Wish. Many contractors take advantage of tnis provision; in 
fiscal year 1968, the number of below~the-floor filings received 
was 2 GOs | 

Even thoven & contractor may bes wader the statutory 
floor and thus not required to file a report, the Board can 
require Cie veient Uri st Cerrain financial data, and a failure to 
mo so can result in a fine of “not more than 310,000 or 


, P ved : : 
mipmEsonneny for not more than one year, or both,” The Board 
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Renegotiation Board, Thirteenth Annual Report, p. 6. 
2 


ace Sey a ees Op elaine 


Menlepotiation Act of 295n, sec.) 1O5(e) ti. 





~H5- 


would normally do this where it had reason to suspect that a 
contractor was self--applying more than the allowable exemptions 
femcou reporting all his reccipts and accruals for a fiscal 
Wear. However, the application of this provision has been 
mete infrequent due to the tremendous workload in processing 
just the required filings (see Table 4). 

iemury to alleviate this problem of contractor dis— 
honesty and to concurrently do away with the neccssity of 
meee LO Getermine which contractors to check, there is a pro- 
Vision in the latest amendment to the Act to the effect that all 
Benvracvors that apply self~exemptions which cause their re- 
negotiable sales to fall below the minimum are required to file 
either a "Statement of Self--exemption" or a "Statement of Non- 
Petre abi lity of the Renegotiation Act." 

In addition to requiring financial information from 
Mmerconvractors, the Board has the right to audit the books 
emaerccOrds of contractors Subject to the Act. These andits 
are normally conducted in conjunction with or by Intexral 
Revenue personnel so that duplication of effort is avoided and 
economies are effect tea.” 

The second Sues ea elie process involves reviewing all 
the contractor filings which have been sent to the Board in 


Washington. The voluntary filings (below-the-floor) are 
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trenegotiation Board, Renemotiation Act of 1951 as 
Amended Through October 24, “1968, p. 12. The second statement 
referred to is contained in Appendix A; the Statement of Self- 
exemption has not been published except in summary form in 
U.o., Renegotiation Board, HKegulations, Federal Register, 
XXXIII, no. 218, November 7, 1968, 16340. 
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mevlewea fOr acceptability and usually nothing further is done 
meemeciem. AbOve-the-floor filings are either "cleared with- 
eceassisnipent'" or are assigned to the regional boards for 
further processing. Once a clearance is issued, the case is 
not reopened unless there later appears evidence of fraud. 

ihe Board has a one-year limitation imposed on it to either 
mimear a case or aSSign it to a regional aieaeeig = Table 5 shows 
that the great majority of filings processed are cleared with- 
out assignment. | 

Me tnird and most complicated step in the process is 
foiled with the processing of the cases by the Hastern and 
Peatern Regional Boards and the final processing and/or review 
By the Board. This important step is where renegotiation per 
memes cCOnducted, The regional boards review the forms as sub-— 
fmmewen Dy the contractor and will request such additional 
moeminerlon as decmed necessary. The regional board personnel 
i vmmnetin ene COntLractor's plant to obtain verificatiom of | 
certain items. After the field visits are Coes the 
Personnel assigned to the case will fill out and submit to the 
full regional board a "Heport of Renegotiation." The Board 
will make a tentative determination as to whether the contrac- 
tor will be cleared or whether there are excessive profits 
involved. * 


A renegotiation conference is set up with the contrac] 


tor and the personnel that worked on the "Report of 


ORS Code of Federal Regulations, Title 32; Chantes 
PAV, sec. 1473.1. 
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US, G@@ewol, Eegeral Repulations, sec. 1472.3. 








Renegotiation." The contractor is allowed to present any 
relevant Moerman yay che conberence, and the proccedings are 
informal and eonfidential. During this stage, the evaluation 
memeae COnLractor's business takes into account the statutory 
/macLpOrs concerming excess profits which are listed in Chapter 
imtiw the consideration of these factors is not restricted by 
mormulac or regulations from higher authority, although many 
Mould reaeoe vneaw tnere should be Some consistency in taeinr 
application. 
| At the conclusion of the conference, the determination 
is either finalized or modified by the resional board. If the 
contractor agrees with the determination, no further ireetings 
are necessary, and a formal agreement will be drawn up which 
is binding on the contractor once i? has been approved. If the 
wonbracvtor does nov azsree with the ruling. ea unileavere Ores 
Will be issued. This order essentially states that the con- 
Gractor: has been found to have received excessive profits of a 
Servain amount and at he i in debt to Che Sovernicentsterc 
such amount. ~ 

ables & and 9 indicate that most determinations sccome 
in bilateral agreements between the Board and the contractor 
Mooe> per cent). Out of the 399 unilateral orders that have 
been issued, some 152 have been appealed to the Tax Coume-, 
Thus more than half of the unilaterel orders are azreed to by 
the contractors without going to the courts. 


In class A cases (more than 5800,000 of renegotiable 
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iprofits), the regional boards have no authority to make agree- 
ments or issue unilateral orders; they can only make recommenda- 
fons to the Board in Washington as to final dispoesmeion vem, ene 
case. For class B cases (less than $800,000 of renegotiable 
profits), the regional boards do have the authority to make 

marreements and issue orders, although the orders are subject to 


appeal as set forth below. 
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NUMBER OF DETERMINATIONS? 
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By Agree- % of By % of 


AWeausstl) ment ToOtel WOrdexr> gee cal: 

jiorouen June 30, 
1967 Sian. Be eS) 89.9 380 AW 
Fiscal Year 1968 L6 2. 7 wag a 
nO wa 3,801 3, 402 9. 99 1Ge5 





“source of Tables 8 and 9: Renegzotiation Board, 
Weerecenth Annual Report, p. ld. 


TABLS 9 


AMOUNT OF DETERMINATIONS 
(ine Mi tli ons on Vollarcy 
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4 of By % ‘ait 
Leovaiy nent Total Order =loteu 
iiroucti June 30, | ; 
1967 $952.44 S682. 33 71.6 270,11) 2one 
Fiscal Year 1968 23.07 ~ sees 2009 Veiner 
How an 5975-51 $688.53 70.6 8286.98 29.4 
a 


U.s., Code of Fedem) Remletuens, sec, 1472.3. See 
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also Renegotiation Board, Thirteenth Annual Report, p. 4. 
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Wieme are tiree LYpSs Of cases that Gan) be reassicned 
froi the regional level to the headquarters Board: (1) all 
Class A cases, regardless of the resional board's determine- 
mon, (2) class B cases which involve unilateral orders, 
whether or not appealed by the contractor, and (3) any case 
that the Boerd desires to review, regardless of the class.~ 

Class A and B cases which are forwarded to the Board 
are asSigned to one of the divisions at headquarters. The 
Bes on looks over the record of the case to date and makes 
additional requests for information if. deemed necessary. The 
eontractor has another chance be appear and is usually issued 
ferocace Of Points for Presentation." The Notice advises the 
BoOapractor of the particular items that the division Wel aie 
Memmemune Conference and requests that the contractor be ready 
with such information as well as ee additional he would 
dike to present. After the meeting, the division submits to 
the full Board its recommendations for disposition of the case. 
The Board is in no way constrained by what has happened 
Previously at the divisional or regional board level and can 
elear the contractor, or increase or decrease the determina— 
tion of excessive profits against him. < 

he this headquarters Stage, the contractor tase eae 
eaorece Of makin= an agreement with the Board or appealing vie 
Poling to the Tax Court of the United States. The contractor 


has ninety days in which to file an appeal with the court, and 
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Us. code of Federal Resulalieu., see. 72a 
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mariure CO do So automatically voids anv other avenve of 
appeal.” Appeals to the Tax Court have not been very numerous 
memerorictanole to the contractors. Tables 10 end ll provide 


data on caseS appealed. 
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RENEGOTIATION CASES IN THE TAX couRT®? 
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Total Dis- Closed by Closed by Re- Pend- 
Biled missed Stipulavionsdeterm yar) One 
] 
fimeousn June 30, 


1967 142 Lg 33 29 31 

Fiscal Year 1968 _10 4 a2 a ol 

Total 152 So Se oo 32 32 
“source for Tables 10 and 11: Renesotiation Board, 
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VAX COURT ACTION ON BOARD Ds'tHHAL NATIONS 
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Dismissal pie: S96 “~ 3 49,157,525 3 40,157,525 
Stipulation ee ee 83,093,411 74,464,056 
Redetermination —32 17 2 13 __ 33,465,000 32,096,060 

Potal 20 72 6 He $165,715,930 “155 71700 
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There have been 120 cases agecided in the Tax Court, and 


miermcourt has uwupheld 3155 million of the amount origingiiy 


Irenemotiation Act OP o ree ceo. 
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requested by the Board. Although there have been forty-two 
Gases in which the amount was "modified downward," the $10 
million represented is not a great, amount when compared to the 
$165 million originally requested. 

A 1962 amendment to the Act of 1951 provided that 
Bppeals of Tax Court decisions could be made to The United 
Meates Courts of Appeals on questions of law only. To date, no 
Such appeals have been made. 

memimenucioned before, the proceedings of renesoviavicn 
at both the headquarters and regional level are confidential 
and not open to anyone except Board members and the contractor 
micer consideration. Transcripts are not released and the 
public rarely finds out the names of: companies that are under-- 
going and have undergone renegotiation. For many years, the 
Boncraccvor himself was not even allowed a written statement of 
why excesSSive profits were attributed to him, but now the He- 
ees ton Regulations state that a contractor 1S entitled to 
& statement of why a particular ruling Was reached at any level 
in the proceedings.“ However, this statement is not admissible 
i Court as proof of enything connected wWiun trenecou1at ow, 

Lhe public does become aware of renegotiation proceed- 
ings when an appeal is made to the ‘YYax Court. Here the pro- 
ceedings are open and published as in most Other coveus of 
PolLicity during ea court appeal is an intangible benefit to 


Pmumer bnew contractor or the Board. . Host of the pubiici a, 
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tRenegotiation Act of 1951, sec. 108A as amended by 
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| seems to emanate from the aggrieved contractor, and if the con- 
| Beeetor Peoecemune public first With nis arzumentaune Board 
2S usually forced on the defensive. <A famous case which made 
prade press headlines back in the 1950's wes that OF (Bare 
Boeing Airplane Company. 

In 1955, Boeing was ordered by the Board to refund 510 
feet on in excess profits realized on contracts in 1952. This 
determination was made by the full Board after the Los Angeles 
Regional Board had cleared the company. Boeing appealed the 
order to the Tax Court in November, 1955, and made the most of 
Geemeupendant publicity. William Allen, president of the 
Pompany said, "I submit that there is no surer Way to kill 
incentive than to have one branch of the government offer a 
contractor increased earnings for Superior performance and 
Pemetavs SnOuner brencn OF vhe @Overnment take Vunese earnings 
away several years later." The company also weivcd View o snes 
lack of consistency in determinations and its supposedly 
vnorthodox use of several criteria in evaluating net worth. 
Sener aircrait companies joined Boeing in publicly speculating 
as to what procedures the Board was following wnen it over- 


3 


mirieca the resional board's decision, 
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a... Ordered Industry to Heftund @33.6 
Midijion in 1957," Aviation week, December 30, 1957, p. 24. 


Ig, J. McAllister, "“Renegotiation Confuses Profit Out- 
mooK," Aviation Week, November 7, 1955, pp. 12-13. See patos 
o. McAllister, tevers als Blur renegotiation Picture, 
Aviation Weck, November 1e ILS GS Mele 18- -19, and Robert Hotz, 
WThe _lenégotiata on Puzzles" Aviation Week, November 14, 1/3) 
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ine ocO2rad tried to counter the adverse publicity by 
mmm~ereevne Director of the Office of Review, Carl Huyette, 
meewe thet “there can't pessibly be a definite yardstick under 
the Act that we must administer. Every case is completely 
feerrerent with new factors and circumstances that we must base 
Sar rulings on," 

im this case, publicity notwithstanding, “Boeing was 
ordered to refund not the $10 million originally determined, 
bub #13 million. It was apparent that the Tax Court had looked 
at the case more closely than the Board originally had, and 
that perhaps publicity was not as beneficial as some may have 
Paouzshnt. 

iiman editorial entitled “Study in) GonUrvasys uae 
Nation reported that the incident should have received publica- 
tion in the lay press as well as the trade press in order that 
wiewecxploirtation of the government and the taxpayers by Boeing 
be disseminated to all the texpavers. The point mede was that 
apparently the ordinary citizens were interested only in 
Maveers of “blood, underwear, and sports," and they could care 
Mess about matters of law. The final comment was that due te 
the wholesale nia of interest ‘i the whole affair, the clected 
Representatives would probably change the Renegotiation Act to 
make this type of exploitation legal and proper.“ 

tne final step in the rence ouumeaion process is the 


actual collection of the excessive profits due. Section 105(b) 
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LicAllister, thRenegotiavion Coniuses Frois1(wOul leew 
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ustudy in Contrasts," The Nation, February 3, 1962, 
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Biethe Act of 1951 delineates the methods of eliminating 
Pxcessive profits: 


(A) by reductions in the amounts otherwise payable to 
iefemeOnLraActor under contracts with the Departments, or 
by other revision of their terns; 

(B) by withholding from amovnts otherwise due to the 
Sonvractor any amount of such excesSSive profits; 

(C) by directing any person having a contract with 
maoscicy of the Government, or any subcontractor there— 
wnGer, to wWithnold for the account of the United States 
meOrleaiy amounts otherwise due from such person or svucn 
Pmecomuractor to a contractor, or subcontractor, having 
emeessive profits to be ecliminated, and every such person 
me subcontractor receiving Such direction shall withhold 
and pay over to the United States the amounts so required 
woeoe withheld; | 

(D) by recovery from the contractor or subcontractor, 
O21 ron any person or subcontractor directed under sub- 
paragraph (C) to withhold for the account of the United 
peeves, through payment, repayment, credit, or suit any 
emeunt of such excessive profits realized by the con- 
@eeeccvor or subcontractor or directed under subparerrapn 
Hepeevo be withheld for the account of the United States: 
or - 
(E) by any combination of these methods, as is 
deemed desireable. 


Mine process seems fairly complicated, jwasine {von 7 
language of the law, but the collection procedure is actually 
fairly simple. Mhe Board directs rae pecretary of the@= Peper 
Bemveinvolved to collect the excessive profits from the con-— 
mee lor, The Secretary then apolies one of the above mnéetnods, 
end the money recovered (if cash) is assumed by the Treasury as 
meocechrancous. receipvs. If the money is recovered in the form 
eo Witnhneld payments, the appropriation OM tie parus cil 
devartment is reduced accordingly.“ The purpose of this pro- 


Medure LS FO insure that no one department bveMelits from 4 
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contractor's having to refund excessive Droits. 
One point that should be made is that all recoveries 
mer excessive profits are made after Credivu i Ore ieee Tax sis 
pliowed to the contractor. Henegotiation is a before-tax 
Brocess--] fact that has caused considerable complaint over the 
fyears. While the Board may show determinations of, say, 315 
mMiilion during a year, the actual amount recovered by the gov- 
ernment may be 38 million or less, depending on the tax rate.* 
Although proceedings before the Board may result in 
many millions of dollars refunded to the government, there is 
Vet another way the benefits of the Henegotiation Act are 
meceived. This is through the voluntary refunds and price 
Peauctions made to the government by the contractors. In fis- 
cal 1967, the amount involved was approximately $30 million, or 
some $15 million more than the excess profits determined by the 
Board.“ For fiscal 1968, the figures were $15 million and $23 
Smillion, respectively. These price reductions and refunds are 
wholly voluntary and are to be distinguished from reductions 
made under the terms of price-redeterminable contracts. It 
would. be naive to say that the Renegotiation Act alone was -the 
Sole cause of the reductions, but its effect cannot be dis- 
counted. Some $1.3 billion has been refunded in this way | 


: by 
Bamce 1951; however, there may be an even larger, though 
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mnon-estimable figure involved in another facet of the deterrent 


Serect of the Act. Wilbur Mills, Chairman of the House ‘lays 


fand Neans Committee, testified to this point in 1966: 


One of the most important results of this law lies 
ie cme restraints it imposes upon contract pricing. Pro- 
curement officials have told us repeatedly that renego- 
weavion Nas aided in the negotiation of closer prices, 
eepecialiy in the subcontract areas not subject to direéct 
mevernment control. The contractor who knows excessive 
profits will have to be refunded is more likely to agree 
to what we might later describe as a reasonable price. 

pomtemave already indicated, there istwoegay ovo 
ascertain the savings that accrue to the government as a 
Pesuit of the deterrent influence exerted by renegotia- 
Pod, but there is every reason to believe that the 
amount may be large. 


Results 

This section will be devoted to presenting certain 
Mmeples which illustrate the magnitude of the task which the 
meameseuiatlion Board nas had to perform during its existence: 
Table 12 indicates the amounts that the Board determined as 
excesSive profits over a 16--ycar period. 

The total amount indicated in Table l2 includes State 
maicome tax adjustments, but not credits for Federal income tax. 
Tne net recoveries to the government through June 30, 1968, 
have been $382,706, 358. This may seem a small sum indeed wnen 


compared to the World War II net figure of $4 billion, but it 


maou oe recognized that procurement policies and precedume. 


Maeve improved, thus resulting in closer cooperation with and 
PMervisoroen Of contractors. The variance in tne yerrly seer 


minations has caused much discussion, especially in Congress. 


a 
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As quoted by Lawrence hartwig in House, Extension of 
Renegotiation Act, Hearings, p. 16. 





-57- 


ES Ia dee 





PE \Geooive PROFITS DETERMINATIONS® 


| Fiscal Year Total 
MSS 4 ses +s se els ee OPO eam 
MOG hens se ss ww ee ORGS. eo 
Cs cs ow es oe IG ees 
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LOGS (2 re Sore ae 16,146,803 
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Note: The above total includes determina- 
tiows Of 333,185,470 made pursuant to the 
1943 and 1948 Acts. 


a 
Source: Renegotiation Board, 
More cier atiiual Hepore, pa dl. 


mie Board has answered most of the questions concermed with 
these variances by referring interested persons to the follow- 
ing paragraph in the Thirteenth Annual Report: 


The annual record of determinations for the period 
@overea in the foregoing table (Table 12d was influenced 
by several factors. As late as 1958, determinations 
made by the Board reflected the high profits attributable 
Womeiicwenetsoncy procurenentl condivicons of tne torean 
Commu1et. in the early part of tne period, cost= pip. 
fixed-fee contracts (which generally carry lower profits 
than other types of contracts) were used on a relatively 
Small scale. Subsequently, however, the use of such 
contracts increased. Thus, although in recent years 
precurement agencies curtailed tne wee of CPYr convuracis, 
CPFF sales still represented 14.3 per cent of the total 
of $38.8 billion renegotiable business reviewed by the 
Board in fiscal 1968. Another factor was the curtail- 
nene Of the Board's jurisdiction throven ire rcss ei. 
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the statutory floor and the enactment of various 
exemptions. 


Tables 13 and 14 show to some extent the continuing 
effects of a changing procurement policy. The percentage of 
eer contracts declined from 18.2 per cent in fiscal year 1967 
fo l+.3 per cent in fiscal 1968, and the incentive-type con- 
tracts snown in Table 14 heve become voluminous enough to be 
removea from the "other" category appearing in previous reports. 
it would seem to indicate that procurement agencies are moving 
toward use of fixed-price and incentive contracts and away from 
lie COSt-plus type. 

Out of the 538.7 billion in renegotiable sales reviewed 
fest year, $35.2 billion, or 91 per cent, involved contractors 
Piet reporved net renegotiable profits, and $3.5 billion, or 9 
per cent, involved contractors that reported net losses. The 
comparable figures for fiscal 1967 were $28.9 billion (87.3 per 
cent) and $4.2 billion (12.7 per cent). Thus there has been a 
decline from 1967 to 1968 in the amount of "loss" sales. The 
number of "loss" contractors has also declined from 735 in 
acca 1967 to 676 in fiscal 1968. Caution must be exercised 
me Urvyins to meaue Lhe=spcotl Labi iliey yon defense business by 


A. 


comparing these figures, however. As the Board states: 
Renegotiable business, as a whole, is composed of 

Peer arinc. construction, Service, and Oepner activi cies 

connected witn the national defense and Space programs, 

often undertaken on contract terms which differ from 

terms used in conmercial business, and wnder different 

Cireummovaices. = These activities are Carmrica son Diao 


=e eee 


tRenegotiation Board, Thirteenth Annusl Report, Dele 
For an interesting interchange between Chairman Hartwig and 
Representative James Burke (Mass.) on this point, see: Eouse, 


mxLenSiOn of Renesotiation Act, Hearings, pp. 29-32. 
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iety Of Companies that are cither wholly, partially, 
or only nominally in the defensSe or space fields. The 
memmeteral operations of such companics may or may not 
be comparable to their renesotiable business. Moreover, 
tie Stavutory floor and various exemptions in the Act 
momuatiy exclude from renegotiation several billions of 
feelars Of defense sales of unknown profitability. 

M@mese factors, together with wide variances in the prorit 
peeperience of contractors, Significantly limit the value 
Of any generalization, on the basis of the data reported 
nere, about the profitability of defense business as a 
whole or of the 3383.8 billion of renegotiable Seles 
reviewed by the Board in fiscal 1968. 


mwne poardag has apparently felt it necessary Lo insert tne 
above paragraph after the data on renegotiable sales in the 
annual report because there has been a continuing controversy 
meyer juSt what defense producers make as a profit compared to 
Bervace industry. For every study that claims that defense 
Mmeeitts are too high, there can be found another that says 
meltense profits are too low. The Board is caught in the middle 
Bid thus must try to take a nevtral position by merely reporting 
mae aactes end withholding public interpretation ofr then.“ 

Ome final statistic to present concciming resulitcec. 
Meme copmeti on iS that Since the Board's Inception, expenses 
Seer. ouvable to its Bee ation have pean some $52.9 million. 
For the last six years, the Board has been averaging approximate -: 
By 52.5 million per year. Danone of tne Board have added 


the after-tax recoveries to the government from renegotiation 


6382.7 million) plus the after-tax savings from voluntary price 
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One of the most widely quoted Studies Showing vines 
defense producers make lower profits than anyone else is 
mocistics Management Institute, Defense Industry Profit Review, 


eae ms a Roe 9 one ee seen 


OMI Task 66-25 (Washington, D.C.: LMI, £967). 
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PRenegotiation Board, Thigaleenvn Annual Hevort sp. 15. 
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reductions and refunds (3537 million) and have divided by the 
expenses of the Board (552.9 million) to arrive at a ratio of 
about 517 of recoveries to each dollar of Board expense. But 
this hieure 1S not entirely free of objection. Representative 
Gharles Gubser (Calif.) has stated that for the years 1963 to 
1967, renegotiation resulted in a net loss to the government. 
mee bases this estimate on an assumption that the cost of prepar- 
mie and processing Ponenoti en filings is .06 per cent of the 
irenegotiable Sales. By manipulating this cost factor, Gubser 
Comes up with a net loss of 327.7 million to the taxpayer.? 
Mees vne controversy as to exactly what the actual results of 


renegotiation are continues on. 


oumnary 


ewe a 





Me Renegotiation Act of 1954. enacted Mamcyme7 3, 105). 


—_— 


was derived from the previous Renegotiation Acts of World War II. 
The Act created, as a new agency of the executive branch of the 
Government, the Renegotiation Board. The Board, composed of 
five members and (initially) several hundred supporting person- 
mel, was a direct descendant of the War Contracts Price Adjust— 
ment Board, and is theoreticelly more independent than the 
latter agency, 

The Board is hesdaniecnen in Washington, D.C. and has 
two regional boards to assist in the processing of cases. “Mie 
Number of personnel attached to all the boards has varied from 
a high of 742 in fiscal 1953 to a low of 178 in fiscal 1967. 


Historically, increases in personnel have lagred behind 


ee 


ala. -— pe An? Jt, 4 
House, Extension of Renegotiation Act, Hearings, p. 68. 
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OncreaseS in workloads. Since the Board has been a temporary 
tmeemey since its inception, Congress has not responded to its 
needs in as timely & manner AS with permanent agencies. 

ee Board has also had trouble avtractineepu 1c Suppore 
[mee 1LS operations due to its behind-the-scenes nature. Renezo- 
meetiton is a confidential process, and the public does not often 
[ear of the Board's specific accomplishments in individual 
@esces except through caseS appealed to the Tax Court. 

Renegotiation applies on a total basis to contractors 
Meaving more than $1 million of renegotiable sales with any of 
Several government agencies during a fiscal year. The law is 
replete with exemptions that may be self-applied by the con- 
meactvors or granted by the Board. The application of the vari« 
ous exemptions, along with the floor of $1 million, operate to 
melieve wimany contractors from renegoviation. 

In addition to being confidential, the renegotiation 
Mmeecess is also fairly complicated. There are noymally four 
eceps or phases involved: 

H A contractor files a form (RB FORM, yy wit ticeresnd 
in Washington. 

te THe. ouse reviews Unee tiling and tei ther ¢learemasos 
meoigns it for further processing to one of the regional boards. 

ba eee eee Oneal) Doe rd gathers additional evidence and, 
depending on whether it is a class A or B case, wild make a 
final determination or will recommend to the full Board what the 
disposition of the case should be. The contractors can appeal 
enalateral decisions of the Board to the Tax Court, and, in cers 


meme ecircumstances, to the United States Courts ef Appeal. 
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4, Once a case is finalized, the collection of exces- 
mee Drofits is made by any of several methods. 

Molmtvary price reductions and refunds account tor 2 
mezeable proportion of the amount the government receives from 
Operations under the Kenegotiation Act. There may be even 2 
Meeeer amount received in the form of better contract pricing 
Meeewto the deterrent effect of the law. 

Results of renegotiation are not easy to determine. 
Depending on which viewpoint is held, monetary results can vary 
meer OOSlLtive to negative. What may be the only true test of 
the results of renegotiation is the fact that it is still law, 


and apparently will remain so for some time to come. 





CHE Pim say 


PROBLEMS OF RENEGOTIATION 
ie roduc tion 

This chapter will review some of the major problems 
mesociated with the Renegotiation Act of 1951. Different views 
Will be presented with the objective of trying to show that 
maere iS no Simple, clear-cut, entirely acceptable solution to 
mimeevic problems of renegotiation. Most of the problems dis- 
cussed are not new; the Same ones have been discussed in 
practically every hearing before Congressional committees con-~ 
cerned with renegotiation since 1942. Some of the protagonists 
have changed, however. For instance, since 1951 the aerospace 
industries have assumed from the weapons and munitions producers 
meroie as the most powerful and influential industry voice in 
matters of renegotiation. Supporters of renegotiation have 
changed somewhat also. During the 1950's, the Defense Depart~ 
ment was an avid and enthusiastic proponent of renegotiation, 
eo. in fact, at several CongressSiomal hearings, DOD witnesses 
presented and justified the case for reneretieons DOD still 
Suvports renegotiation in susaotnlee but has left the task of 
Presenting and justifyine 1t to the Board and to some Members 


iL 
of Congress. 
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ihe Derense Department 1 Sin eaebecwiliar post tron ier 
mMespect to renesotiation. If DOD Were to support it in a force- 
ful manner (by testimony), attention would be called to the 


~65- 





ee 
iiemerOolems to be treated are not wholly Separate oul 
for purposes of discussion, two general classifications will be 
mseed, foll@wing the presentation of Weston in his book, 
meocurement and Profit Renegotiation:* (1) lack of standards, 


meee (2) unfair procedures. 


Die Problem Of otamdards 

Decerm? this classification Gan be enone the following 
Bubproblems: 

VY. kKenegotiation lacks standards for defining exces— 
sive profits. 

2. Adequate rewards for efficiency have not been pro- 
Vided. 

Cee tae Limitations of cost accounting data require an 
Seeercise of judgment for which the renegotiation VroCcess a5s mar 


equipped. 


Meetecnay the Department's procurement methods Were not Working 
meee cial thus renesetiation Was necessary to catch any mistakes 
resulting. The Department does, however, supvort renesotiation 
tO 4 limited extent with the argument that it provides an cver- 
Mme vyicw Of a contractor's business in contrast to the contract— 
by-contrect review provided by the Department. In this connec- 
mmonm, see the following: Letter to John J. Hartin from J. MM, 
Malloy, Deputy Assistant Secretary of Defense (Procurement), in 
House, Extension of Heneuotsrthon. Act,.esmimes, 1960.) premeiz- 
43; U.S., Congress, House, Committee on Ways and Means, Exten-~ 
Slon of the re ee ion & Act, Hearings be:ore theyCommivuc ose. 
Ways and Means, House of Representatives, on the General Subject 
of an Extension of the Renezotiation Act, S6th Cone. , Vetere 
April 27-29, 1959, pp. 4-48. 





ae red Weston, ¢d., Procurenenwmgand stem eel a Renegotia- 
tion (San Francisco, Calif.: Wadsworth Publishing Company, 
moe., 1960), pp. 7-ll. This book is a e ommibciod of the issues 


ooo ideas that evolved from a discussion of background papers 
Peesented at a seminar held on profit renegotiation at the 
Bnaversity of California, Los Angeles, on May 18-19, 1959. The 
Seminar was atterided by representatives of industry, the aca- 
demic world, and the Renegotiation Board. 








Gh 
wee racticable profit standerds are available butener 
used by the Renegotiation Board. 


Fach of these subproblems will be discussed in turn. 


Pec eo Ver. fol Mie 
Since the first Renegotiation Act (1942), there has been 
montroversy as to what precisely constitutes excessive profits. 
mene problem has two facets-~one theoretical and the other prac- 
meal. The theoretical aspect has to do with questions of how 
mo define excesSive profits, and further, how to determine 
Mmievner a company meets the definition. The practical side 


Memavolves the actual end result of the determination: are the 
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profits really excessive, or, phrased another way, do the 
refunds that are made by the companies affect their capital 
DOsition? AS is evident, the dividing iine between the two 
Sides is still indeterminate, and the questions are so closely 
anterrelated that the eee TO one devends "on The vewier 

by aw, the Board is required to take Invo. 2ccoun usc: 
meevvoery factors in its determination of excessive profits. 
Mihese factors (enumerated in Chapter II) have not changed since 
ftheir adoption into law in 1943. <A common criticism has been 
menet no specific weight has been attached to the six factors. 
fen other words, some feel that more attention should be given 
mo the "efficiency" factor (for example) rather than to the 


: é Z 
Mmextent of risk assumed" factor. An amendment to the Act was 
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[Dope rameter 
“House, Extension of the Henegotiation Act, Hearlngs 
1959, pp. 202-03. — a eae 








See 
reccommended in 1959 by the Department of Defense which provided 
for the Board to indicate in any statement given to the con- 
mereror Lbs ‘consideration of, and the recognition @iven to, the 
Peraciency of the contractor or subcontractor and each of the 
foregoing factors." 
Included in the same amendment was the proposed addition 
Bea Seventh factor: 
meryoes and provisions of contracts With vwme Peparim are 
fmoemmembcontracts, with particular regard Co conmmactual 
mercing® provisions and the objectives sought to be 
achieved thereby, including especially, in the case of 
eemeraccs end Subcontracts containing provisions for 
incentive payments, the nature and extent of cost re- 
euevions eiiected thereunder and the extent to which such 
femmeurons are the result of the efforvs Of pune cont reac ro: 
or subcontractor. 
this proposed factor was partially designed to amelio— 
maoe une Complaints of contractors and industry orficials that 
the incentive profits they were rightfully earning under DOD 
contracts were being taken away by the Henegotiation Board on 
the basis of its aggregate review. This proposal would elso 
have the effect of having the Board do a contract-by-contract 
review of a contractor's buSinesS~~a procedure for which renego- 


tiation was not designed. 


Thomas Coggeshall, Chairman of the Renegotiation Board 
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typid., ieee oie “Tid. 

This controversy had its beginning in the Boeing case 
erevliously referred to and was furthered along by other ailrerert 
companies that claimed the Board did not properly recognize 
Perr incemuive profits. For a dis¢ussion of this poimu, sec. 
Phenesotiators Ordered Industry to Refund $33.6 Million in 
m5/7." pp. 24-25; Hotz, "The Ren@gotietion Puzzle," p. 153, 
"Proposed Renegotiation Changes Broaden Industry Appeal. Rights," 
mVviation Week, May 18, 1959, p. 29; "“BH1l1 to Extend Renegotia- 
tion Act Protested by Republican Group," Aviation Week, May 25, 
Boo, p. 30. 
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mi 1959, steted the following concerming adoption of the pro- 
posed factor: 


The Henegotiation Board has always endeavored to give 
Pmemer CONnSideravtion to the pricing objectives of yene 
Mermereccing parties, but I agree that the matter is of 
mee Lcleény importance to warrant itts being denomineved 
Peeseparacve factor of equal dignity with the others 
enumerated in the lav. 


Two years later, however, the Board's position was that 


the amendment was unnecessary Since the Substance of it had been 


micorporated in the Board's regulations in 1958.° The amend - 


ment was not passed in 1959, nor have Similar ones been passed 


to date. 
The present position of the Board concerming the statu- 
mOry tactors is related in the Thirteenth Annual Report: 


It is apparent from the statutory language that no 
formulae or pre-esteblished rates can be used to determine 
MMeviecmeprorics are, or are not, excessive in any given 
case. Hhather, tne determination in each instance must 
merece u tne judgment of the Board on the eapplicavied os 
exten Ol the statutory factors to tne facts or ihe case. 


The above statement is purposely broad, but not unreason- 
Poly so, according to Chairnan Hartwig: 


The Act sets forth these factors sihichn are good 
economic factors. The broed provisions enable the Board 


a, 


i a : ae 
Thomas Coggeshall, "Basic Principles of Renegotiation, " 
m1 Procurement and Profit Renegotiation, p. 48. 


ince, Congress, Joint Committee on Internal Revenue 
Mmeetvlon, peport On the Henesotiation mer of 1951, he woc.nsee 
mtn Cone., 2d sess., 1962, pv. 76. The 1959 House Hearings con- 
Paw letters from tne Hencgotiatvion Board Yo contractors thar 
mepposedly fulfill the requirements of the law ard of the pro- 
posed amendment. The section on efficiency will present some 
Bm: these letters. The citation is House, Extension of the Re- 
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Renegotiation Bo@rd, Thirvecnuhaeinngal Report, 2. 5. 
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Momcarry OulL Lhe national policy against excessive 

DPaOt weet Such a Manner that the efficient producer, 

micwicammOrable cost producer, is not penalized. <2... 

iteopnes words, the act is purposely broad so tnat Une 

Board may differentiate between the efficient and the 

inefficient producer, the high-cost and the low-cost 

meoducer, Tnis is one feature of this act that makes 

it equitable, and is one reason why renegotiation has 

Vaeulistood the test of time, more than 25 years, as conm- 

weaemed With a flat profit limitation Statute such as 

Vinson-Trammell, wnich is repressive. 
iiiieomnwtad Of Statute is nov repressiiye ae nce 

qudginent operation, but I think sometimes that we have 

not sufficiently emvhasized the fact that there are 
analytical tools available for analyzing the reasonable- 

Mees Of profits. 

Juerw to illustrate what I mean, usually when @excessive 
PioOlivs arise there is a sudden or abnormal change invrhe 
ratios that businessmen look at to determine whether 
profit is fair. When wWe see a chanse or increase in 
maeros we <Ominto the factors to determine why 20 occurred. 

If an increase in prorit occurred as @ resulct of the 
Bomeracvor's efficiency, the act says we must take this 
mee account. if the increase in profit resulted from 
imetet COSC, We mus take this into accounv.) {eee 
isn't as difficult as it may seem because when you look 
Seer races you have e flac imem@@ietely Sxtaee Comma 
mgercase, 2nd investigate and Study it, and your@ever:mr: 
byecomperison of this company with its pasty, this company 
with its competitors, whether under the factors--~-after 
prvimie Che contractor full credit for contribution to the 
Geaense cifort, efficiency, reasonableness of Coste scx 
cetera---whether it has made excessive profits or deserves 
ere voce rance. 


In other words, the Board uses other tools besides the 
statutory factors in reviewing a case before it, and these tools 
compensate somewhat for the lack of preciseness in the factors. 
mie industry view of the statutory factors is, as may be ex-= 
pected, quite the opposite from the Boara'’ts,. Ther Macwineiy sn 
Allied Products Institute testified to this nome ni gems sS 

Although the statute enumerates a list of factors to 

be taken into consideration, there is no indication of 
relative importance as among these factors. inherently, 


the factors are so broad in their terms and the grenc o7 
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House, Extension of Renegotiation Act, Hearings, 1968, 


pp. 35-36. | 
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G@ieercuLon SO UNilimited that for all pracvlcal purposes 
MOMmmootTiCulOnNs are placed O14 Tne woard. by 2ue very 
Maw remmric process of determining excessive prozivs 13 
fundamentally and inescapveably arbitrary. 

iviead individual case, for example, a Cent rac vor sit 
discussions with the Board may stress efficiency and 
eost saving to the Government; the Board makes a refuna 
determination; the contractor in a later hearing argues 
that efficiency and cost saving have not been rewarded 
fueotl, or to a proper degree; the Board contends tne 
factor has been given due weisht. How can this difference 
Mmeeopinion be settled in the Tax Court or anywhere else? 
And even more important, how can the contrector prevail 
on court appeal when he has the burden of proof as to the 
Renegotiation Board's determination and confronts grounds 
which he cannot ascertain.1] 


Chapter Ili made reference to the fact that there is 
Poni licting opinion as to whether Or 10C Cx@eSSl Vice pron. 
really exist in defense-oriented industries as compared to 
Suen industries. Added to this question is that of whether or 
not the refunds that are made by companies that have undergone 
me@reOUtao. on Nove hariica thtm in any Shey. “Due = hes weer 
am 3959, the Board submitted a series of statistical exhibits 
which showed for the years 1950-55 the effect of renegotiation 
refunds upon the earnings and net worth of each of the ten lead- 
ing airframe manufacturers. 

tne renesotiation refunds reduced the totalvotecoc 
Peron profits by $53 million, while the combined net worth of 
efi the companies increased $333 million, or 113 per cent, 
a@uring the five-year period. This increase was after the pay-— 
ment of all dividends, texes, renegotiation refunds, and sales 
of capital stock. Peenen Intbeveswinc statistic is that the ten 


companies were able to increase their renegotiable sales fron 


oe eee 
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House, ‘Extension of the Renesotiation Act, Hearings 


1959, p. 133. a 





702 
moeo million in 1950 to &4.5 billion in 1955 with an investment 
Mimomly 155 milJion in contractor-owmed fixed assets. On Une 
other hand, government-owned fixed assets which were provided 

Go the companies increased 3533 million during the same perioa.+ 

Based on the above information (and much other data not 
repeated here), the Board concluded that the financial positions 
of none of the companies was in any way jeopardized by renego- 
tiation refunds, and that the defense contractors were making 
more On their investment that non-defense contractors.“ 

The president of the Machinery and Allied Products 
Institute, Charles W. Stewart, presented data at the Same hear- 
ines Waren Snewed in his words "generally lower prom Tevels, | 
Table 15 shows these data. . 

otewart'!s point was thet the figures snow that profits 
hor the machinery industry have been steadily @=ctiey 4 since 
the pre-Korean War period and that this was indicative of the 
hece that there were no excess profits in these industries. 

To bring the practical question of defense ines 
Peorits up to date, two more authorities will be cited. One, 
which is used by most opponents of renegotiation, is the 1967 
study done by the Logistics Hianagement Institute, a non-profit 
Besearcn Orgenizetion retained by former Secretary of Defense 
Robert McNamara. The following is the first paragrapn from the 
foummary Findinss" of the study: 

1. The average profit as a per cent of capital 


investment, of high and wedium volume compamies, has 
been lower for the past five years on their defense 


ee a ee Ee ee 


“rbid., pp. 109-22. “Tbid., p. 109. 
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Hower than the averase profit on capital of companies 
included in the FTC-5EC sample. The trend of profits 
on defense business of these companies Since 1958 has 
been downiiard while that on their commercial business 
ead the FTC-SEC sample has been upward. 

Net profit on Total Capital Investment (TCI) was 
6.9 per cent on defense business in 1966. The corre- 
Spending ratio for defense contractors' commercial 
business was 10.8 per cent... 

Between 1958 and 1966 defense > profit/TCl ranged 
from a high of 10.2 per cent in 1958 to a low of 6.3 
per cent in 1964 and stood at 6.9 in 1966. 

meorny to TCI on the commercial tbusimece sousactcrs: 
Eentractors ranged from a low of 4.7 per cent in 1961 
oO a high of 11.6 per cent and stood StelOwomper cane 
in 1966.+ 


The opposite view is taken by Murray Wiedenbaum of 
Mesiington University. In a study he conducted he found that 
defense contractors typically show a relatively low profit rate 
bieocales, but their return on investment is hign because they 


have large infusions of gsovernment-provided equipment and capi-- 


> 


~7l,- 
business than on their commercial business and also 


wet (tt. 7 billion in eG?) a iilS SaluplLe of bie Onc loom Com 
mPamies Showed a 17.5 per cent return on investment in the period 
1962-65. The comparable ratio for non~defense contractors was 
mO.6 per cent.? 

ihe main point of the preceding discussven ‘seve some 


mC figures show, basically whatever the user wisnes them to. A 
La] 


meyeuo correlate any of the totals and Other iniormavi ew rice 
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Tas quoted ie sie. Extension Of ReWeroll ati Que ea. 


Hearings, 1968, p. 102. 


“William M Wyant, J 7.yeean. Der ema. Dror ieee rine Be 
Halted? Experts Wonder," The Pilot, January 25, 1969, p. 8. 
eee also William K. Wyent, sie = iControl of Defense Industry 
Brotits,"” The Pilot, January 11, 1969, p. 8. 


prank C. Porter, "Defense Contractors anc More, iia 


ian without an accounting background would be hard reece to 
Hold," The Washington Post, November 12, 1968, p. A2. 
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has been presented either in this paper or in the various 
hearings before Congress. Generally, each major witness that 
appears for each side during the hearings has had unimpeachable 
@ava Showing either the lack of, or surplus of, profits attributed 
to defense industries, or manufacturing in general. Probably in 
most cases the data that are presented to the Committee members 
are true-~-at least in relation to. the purpose for which the data 
was originally collected. However, by changing terminology, it 
iS entirely possible to reduce profits to losses where there 
Pere wor finally “excessive profits." The following view of 
Admiral Hickover could be avplied to either side in the renego- 
mewetom 1ifit without much loss of credibility: 

FroriuS are not necessarily What tney sce tou, 

particularly when based on data volunteered by con- 
tractors wno nay exploit the figures as they choose. 
Bit LCwency, 

Piticiency 1S one of the statutory Tacvors end. vesvouc 
mmemtocscely releted to the problem of eMtessive proesits pre= 
viously discussed. However, a separate section is accorded this 
ee tor because it has been the subject of so much debate over 
the years. | | 

wHewmexcerpt of the Renegotiation Act of 1951 twhich. deals 
Naum Cflicmency is as follows: 

Tee crininine excessive prolics Lavoravle  recoqn = 

tion must be given to the efficiency of the Contractor or 
SubcOntractor, with perticular regard to attainment of 


GQuemcivy and quality production, reduction or costs. and 
economy in tne use of materials, facilities, anc Teaco oe 
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P| A A Ag A II: I I TO Sara ga 





Os 


Mine malin questions COnceimed With tae teiitevesey proplem 
have been the allesed lack of réward given to the contractors 
because of their efficiency, ae further, the incenvive impalr- 
ment due to the lack of reward. 

From the earliest days of the Act of 1951, the Board 
mas tried to convince contractors that they will be suitably 
Mmemarded for their cost-cutting and other processes of effi- 
mecaecy, In an interview conducted with ea Board member in 1952, 
Aviation Week determined that a defense contractor that demon-~ 
meee s UnUSUAal efficiency, with resultant Savings to the 
mOveroment, wovld reap an aWard according to his achievement.” 

Barron Ke Grier, eee ene the Ailrerarv industries 
Association, testified in 1959 before the Ways and Means Commit- 
tee that although the Boards appeared to be giving favorable 
Meee tition to the efficiency factor, there did mov appear Go be 
any reward for this efficiency. He submitted for the record 
letters received by several aircraft companies from the Renego-~ 
Tiation Board which outlined the basic reasoning for the Board's 


SevectInavlions, “Lxcerpts pertaininge to the elfiecmency ouects en: 


OL LOW : 
(letler deved March 22, 9957 to Horta Américan Aviation, 
iraic. } 
ie Le Wem Vy 


The contractor's long established record of low cost 
production as measured by man-hours per pound expended is 
again present in the year under review and this fact is 


a eee ee eee 


dnarriciency Will Pay in Renegotiation,™" Avietion Week, 
Mime io, 1952, 5, lo. as 
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Commurned by procurcmentl agencies. 
(Letter dated July 12, 1957 to Lockheed Aircraft Cor- 
poration) 


Efficiency 

The contractor has delivered a wide varicty of high- 
quality products. It has also demonstrated a good con- 
ior Over Utilization of manpower and materials, 


(Wetter cated May 13, 1957 to BPouglas Aimer pulCorpord— 
fron, Inc. ) 


miticiency 

mive contractor 1S recognized as a produccr Of hign- 
@vetaLry products with a record of maintaining delivery 
semeanites. It has satisfactorily demonstrated a good 
control of manpower and materials.3 





These segments of the letters to the various companies 
are eSsentieslly sinilar in that they are generalized, short, and 
non-committal as to the reward to be received by the contractor. 
iG Was letters such as these that prompted contragrTarsg en4 
others to back the amendment proposed in 1959 that would reguire 
more Gérinite recognition of efficiency in letters to the con-— 
Btractors. The Board did not wait for the amendment, however. 
Mne following letter is reproduced aS a representative sample of 
the type of jetters that the contractors Degaiwrcecem and 
approximately one year aftcr the above letters were reccived: 

(Letter dated June 10, 1958 to North American Aviation, 
tc, ) 


Efficiency 


The contractor states that comparisons of 1tS {ie0ver 
plancs production performance with the 1954 industry 


Re FP a ee rE, SE 





tyouse, Extension of the Renegotiation Act, Hearings, 
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“Tpid., p. 245. FIpid., p. 252. 
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mveranre Indicate, in terms of the standard industry 
measure of efficiency---man-hours per airframe pound-- 
taey ie was av least 10 per cent more eflicient than 
the average aircraft manufacturer at comparable points 
fae procuction on comparable programs. 

Mpeeconvractor also states that its morewe:! even, 
production performance was achieved despite labor 
Shortages involving certain essential skills, rising 
wage rates, and higher material costs. 

Comment: The contractor's claims to ett imercene, oe 
measured by labor man-hours per pound of airframe, have 
been verified by procurement agencies. 

The contractor has submitted examples of its effi- 
ciency in the year under review which it claims are 
capable of measurement as dollar savings, as follows: 

i, Heonomy in buying through combinimg purchase 
@raers resulted in a savines of $10 million. 

Paes ENCOVrazing competition and conpetiu: uo uplactrces 
among its suppliers resulted in a saving of $200,000 by 
the placing of a new order for F-~100 landing gear witn a 
mecond SOUrce. 

bee USe Of price redeverminavicn Convict mae 
Peebers, Utilizing cost analysis and learmmingveurvea 
resulted in refunds of 32 million to the Los Angeles 
eva Si On. 

4%, Use of multipurpose tools designed by the con- 
tractor on one particular contract saved $36.000. 

The Board has given consideration to these clainms, 
as well as to others of a more general nature meade by 
Ptes contractor. 


ims Letter is much Longer, and merems acca tae 
previous ones. ‘However, it still is very non-committal. In 
essence it is nothing more than a listing of the contractor's 
claims and a statement that the Board has given them considera- 
i On. Efficiency is recoenized, but no @aement 1S Seesolicitiy 
attached to it. There was a weight implicitly attached, however, 
because of the fact that in all the companies listed, efficiency 
was recognized favorably, and yet each company had, in the 
heaven Of the Board, exceSsive premats in [facie etic 


Statutory factors were rated favorably for each company with the 


eeceptrLom of risk and net Worth. In ovner words sroc one iaere 
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Bane Board, beca@use about 70 per cent of the total fixed assets 
were government-supplied, the risk to each company was quite 
mow. thus “orfsetting the rewards for efficiency and the other 
I 
Bbpacuclory factors. 

The final paragraph from a letter to one of the aircraft 
companies illustrates the point that while no specific quanti- 
fabive Weignt is attached to the application of the statutory 
Pectors, there is nevertheless some type of weight attacned, 
land this weight is determined most probably in the minds of the 
members of the Renegotiation Board. 

(Letter dated February Vee 1959 to Lockheed Alrerary 
eorporation) 

Heasonableness of Profits 
Notwithstanding the decrease in Sales anda profits 
from the prior year and the contractor's acknowledged 
efficiency and lowered costs, the Board has coneluded 
eee vile COruracLOr's renegotiable profits, accompanied 
| as they were by substantial government assistance and 
Subcontracting as well as the minimal risks to which 
the contractor was exposed by reason of 94.9 ver cent 
Seerts preoduction beings either CrPPr or fixed orice an 
centive, are greater than can be considered reasonable.< 
Wine Second part of the basic efflelency coc 2 a 
dncentive impairment. Contractors complain that under an incen- 
mive contract they do their best to cut costs and Save the gov- 
ernment money (while at the, same time making a larger profit), | 
eniy to have the Board take away these incentive profits as well. 
me pary or their basic profits throush renesotiavien. Tp wail 
be recalled that earlier in this chapter mention was made of an 


-amendment proposed in 1959 to require the Board to take into 


Bpecial consideration the types of contracts performed by 
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tIbia., pp. 243, 245. “Ibid., p. 243. 
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companies that were subject to renegotiation. The following 
testimony of Representative Carl Vinson pointed out wny the 
proposed amendment shovld not have been adopted: 


Section 2(a) purports to set up an additional factor 
pointed specifically at incentive-type contracts wnich 
mould require special consideration of these contracts. 
I have already discussed with you the chart that shows 
the profits made by seven of the airframe companies who 
have incentive-type contracts and who today are appel-~ 
lants in the Tax Court following decisions made by the 
Renegotiation Board. 

Now, these Same companies obviously would benefit in 
the future from the language contained in this proposed 
Section. But aside from these companies that can be 
miemetited today, and others not identifiable, this 
language would put incentive contracts in a different 
S@1cUs from other contracts as ea Source of excessive 
profits. Special recognition suggests special exemp- 
mons. nis I oppose. 

Under the’ present law, the Board is required to 
Consider cost reductions and the efficiency of the con-= 
wrac LOI. 

That being the case, elther this sectionm ts ascevrous 
mrOvi1ston CO give a special exemption Or iv is reduraant 
and unnecessary, Since the same consideration of cost 
Memneul Os 260. CONUYacvoOr CEILOrtl 2c woes teewece UNCaee 


existing law. 

The Ways and Means Committee recommended that the Rene- 
Botiation Act be extended in 1959 for four years and, in disa- 
sreeing with this proposal, nine Republican members of the 
Committee added some weight to the contractors! incentive 
impairment complaints by saying that one of the serious problems 
that had to be solved concerning renegotiation was that the 

term "excessive profits" required further Bearers 
Gefinition in light of the. Renegotiation Board's 


euoesed practice, Of Sceking eve Tecan ure nema. 
profits on contractually agreed-upon incentive profits. 











ipid., p. 189. 
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“Bill to Extend Henegotiation Act Protested by Republi- 


C2 CEC wav lacion. Weel Way 25,0 oO. 
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This same incentive problem was afforded recognition by 
ne Joint Committee on ceenen Revenue Taxation in its 1962 
Buudy Of renesotiation. However, the Committee declined to make 
maeopeci fic recommendation about this problem, preWerring 
instead to recommend that the Act of 1951 be extended for only 
a two-year period. The Committee's reasoning was that the Board 
imreceli Was conducting its own study of renepotiation and there- 
fore would presumably come up with its om solutions to its own 


problems. 


f 
| 
! 
i 


The two opposing views concerning the stifling of incen- 
tives Perecilaiciency are best presented by the following wemcerpes 
‘from papers presented at the renegotiation Seminar held in 1959: 


LG is asserved that renesotiation. suli Ves eiieciene. 
miew lOve—cOost production. For purposes of ielusrreacionm. 
tne proponents of this contention are prone to refer to 
the Board's approach to incentive-type contracts. The 
Cre. Le moace that the convuractor, Gy circ reaUe meee i 
ciencies into his operations, cuts costs below the agreed 
target level and thereby entitles himself under the con- 
Ureect provisions to share in the resvultany savings won, 
to-have the Renegotiation Board come along at a Jater 
G@iemee and take back his entire “bonus for saving...) eee 
i shall not belabor the point that an incenthve contract 
is no better than the target cost upon wnich the operation 
@e tus incentive formula depends.” experienc eri3as.- 1607. 
that target costs, which necessarily are based in part 
Meon estimetes of future costs, are Of ten suvsctanvue 
Miaceurace, Clearly, therefore, the poser cil, some - 
@essive Drorits is present, and nNelvner tnhewincengiy 
Convract in its entirety nor tne incentive profivs sone 
Should be exeapted. 

Suffice it also to say that incentive profits as such 
are not eliminated by the Board. A determination of fhe 
Board is based upon an evaluation of the contractor's 
Ciitwre proiits under incentive conuracts dure e fice 
VeoG, Mou just the profits real ice ryndermavie seo ia 
FOr and upon a LTeviev: Of prot mise ce meade 7ed 
renegotiable business perforned by the contractor under 





tyouse, Report on Nene SOUL aul On yam bOG wa NO. 
pp. Ores) : 
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Sever types Of contracts. Any numerical similarity 
between incentive and excessive profits, if it exists 
Meee. 1G purely coincidental.t 


(re most discouraging experience of the airframe 
miowsyry under renerottation has revolved around incen— 
Give profits. At tne heart of the incentive-type con- 
ieee 61S the desire of the military to ellect savings 
ma COS’. Use of the incentive contract is based on tne 
hope that the ultimate cost to the government will be 
Meco than it otherwise would be; and if 1t92s ess, tic 
Meet allowed to the contractor will be sreater. ... 
Major segments of the airframe industry have effected 
Suostantial savings in cost to the government under 
incentive contracts and at the same time, according to 
wie terms Of their contracts, they nave enhanced tneir 
@vm profit position. This saving pleased the military, 
but the Renegotiation Board, which is only interested 
in profits, was not greatly impressed. To the Board, 2 
Paerlc 1S a profit; whether it is a basic proiavy or an 
Mieemivive profit makes no difference. As a result, some 
Of the major companies in the airframe industry had 
exceSSive profit determinations equaling and in some 
Coaces exceeding their incentive earings. Tne Board 
Memncains that Vhis was just a coincidence. “Neverrnclece 
the Board has often demonstrated an unfriendly attitude 
Toward incentive contracts and has at times minimized 
their value by suggesting that an oversteted Tercet 
Haroner than genuine contractor effort could lead vo 
incentive profits.@ 


Cost Accounting Procearac. 
A discussion of this problem can best be prefaced by a 
statement by Cillette in nis article, “Accom mee bev ewe™ 


Renegotiation": .-"The application of accounting principles to 


the renegotiation process produces a monstrosity because it is 


t 
1S) 


an attempt to reconcile concepts that are irreconcilable, ' 


ee 8 eee ie ee 


looereshall, 'tBasic Principles of HKenegotaavion,” 


pp. Sie 52 . 


william T, De@rden, "Business Exper ve3e eGo “nego 
tion," in Procurement and Profit Renegotiation, p. 65. 


Jcharles G. Gillette, "Accounting Aspects of Renesorvia— 
fron," in Procurement and Profit Henesotiation, p. 109. 
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According to Gillette, tnere are four kinds of account-~ 
ing concepts involved in the renegotiation process: (1) 
generally accepted accounting principles which are the standard 
Principles employed by public accounting firms as well as mosv 
Mrivate accountants: (2) income tax accounting wherein the firm 
EYricGs to legally delay the paying of taxes as long as possible; 
(3) cost accounting wherein the cost of an article is known at 


every stage of its production; and (4) the determination of con- 


‘tract costs under military contracts, 


The main complaint of the contractors appears to be that 
Simce income tax accounting is usually done on an su@naybuew, lovee 
imme Government has therefore decided that renegotiation will 
also apply on an annual basis and consequently "that the fair- 
ness of income should be determined annually." 

GilLette states the contractors! DOINLTOL  Vilcveas vO 
why yearly accounting and the renegotiation process do not mesh: 


hepresentavives of the Devartm@enl Of Vetere mance. 
contractors sit down together and make price determina- 
mete Or price redeterminations On COnUrectcu cau uo ene. 
ae fons as five years. In so @oing, they also tale inve 
consideration performance and pricing on preceding con- 
tracts and Sometimes on anticipated follow-on contracts. 
mmeer this 1S done, renegotiation pulls sent tie win ewe 
Gresuch @& contract which happens Co beweaccimecdaaw 4 sien 
Year, adds it to similar frasmMemis OF “Olesen meee 2 
iaccord- With accounting principles @ 9167 22 116 ms 6. 
msed. by the parties in the contract. necowiecion  eniee 1 
Makes a determination that the profits thereon are exces- 
Sive. On the basis of such determinations, We hear ia 
vhe halls of Congress that this proves the Devartment of 
Defense is making mistakes in its pricing and that, there- 
fore, tne Government needs the renesovum 1 omer cocsa po 
Prevect itsell from its mistakes. | Vee iemeec oa ne 
Considerations that entered imts the seceuma i prea 
ge tne Pirst place are not admissible imeynerencso. 1716) 


I comme mee Orr eee ee oo re ee 


-Tbid., pp. 109-20. 
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foeee ss.  TMhe vwo accountings can only be compared after 


Pacwiacte-- nen 1b 1s COO fave to make intelligent use of 
Such Cc@mparison cither in the contracting process or in 
the renegotiation process.1l 


There are many technical problems involved with account- 


ing and renegotiation. Perhaps the most difficult to solve is 


mewerot the allocation of costs. The following example is 


eiped tO show in simplified form part of the complexity of tne 


Mose allocation problem and how this complexity can be inter- 


Peeved incorrectly by the Renegotiation Board: 


i 


| 


Soy 


Semsider tie case of a Contractor whorls opera as 
Mies Shop with LOOO people, working one shirtt on von-— 
feeeeOouLlable business. The factory iS proaucing tele 
Wision sets at a cost of $100 per set and has long-term 
commitments to deliver them at a price of $150. 

The contractor then receives a renegotiable order 
meant tne fovernment for another producv, lim verde rive 
perrorm the contract on schedule, our contractor hires 
3,000 people and goes on a two-shift operation. He 
Prensrers 750.of his original 1000 peovle towne “re- 
Mmeeovleable contract, so thet@nis velevision seco nov 
Deing produced by 250 experienced and 750 new hires. 

The whole place 1s in chaos. However, we heve a very 
GemMscci envious timekeeping organization Which mecrvem ous, 
counts the hours spent building television sets. When 
Meese NOuUrs are priced out and other costs added, 17 
appears that the $150 television sets are costing $160 
instead of $100, 

Now it happens that the president “Of ihnis conpani > 
a genius and he anticipated all this rignt down to the 
penny; so, when he made the bid that produced the renego~ 
tiable contract, he priced it high enovgh to absorb %60 
tities tne number of television sets Ne Was soins svoe ma a 
Cui the peaiod of performance under the Trenecovulepile 
CONvract. 

However, the accountant Was just an accountant and he 
Shperced all the hours, spent bdvuiddine@ television sevcete 
the television department and charzed the renerzorviapile 
@@etract with the hours spent peri orming wader. ere eo 
Feponts were filed with the Reneszotiation= eavde a) 
Showed a profit of 20 per cent on renegotiable sales and 
a Loseme: / per cent on non-renesotiablewiuciness: 

Anyone with a sharply pointed pencil could draw cer- 
UrimeewelUGlons from Such a reporv, cove awa 














Che 


iene bookkeeping was “accurate. " 

2. This was an inefficient contractor because he covld 
only make money when he was subsidized by the Gov- 
ernment. (Look at his loss when he was competing 
in the commercial television market.) 

B.- lhe 20 per cent profit on the renezotiacley pulimiecs 
was clearly excessive. (This contractor's normal 
profit was minus 7 per cent.) 

4, The Government had been robbed and should get its 
money back. 

braeeine contracting officer who fixedythe spr ce Ome 1 1 
renezsotiable business was either a knave or a fool. 


In this example, the allocation problem worked to the 
Memiracuvor's disadvantage. This is not always the caSe, accord- 
ing to Admiral Rickover, who estimates that the government could 
aowemcevO billion dollars annually by tightening up the way cost 
Moe ororit figures are worked out.* In an appearance before 
the House Committee on Banking and Currency in the fall of 1968, 
puckOovyer Stated: 


We must have standerd accounting practices so that the 
sovernment can learn whet it actually costs to make an 
Smyrcle end whatevhe actual profivt i Ste ine way ees 
Woaceay, andustry can chense Chelr accounvuing praciuices 2e 
will and in any manner they wish. And, under the present 
rules the government can't object and doesn't have the 
People to Cneck. . « .« 

We have no way of knowing whetner tne cost is proper 
Srewaevuner it covers exceSS profit, Subsidy for. ee 
Gommercial Work, or both. 

Today you don't know the cost or the profit. We only 
know the total amount we pay. We sinply don't know what 
we are doings. 3 | : 


The imposition of uniform accounting standards on all 
Ceomtracvers would be one way of attempting To cev at tier p woo 


of cost allocation, but there are many that feel the government 
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are presently a 


ey 


Piel pul 10S OWN house in order first. Ther 
feriad of accounting systems in the agencies of the Federal Gov- 
ernment, and it has been only recently that the President has 
directed that the entire government should go on an accrual 
meeounving basis; it is anticipated that this system will take 


several years to develop and implement.* 


Practicable Profit Standards 

Mois topic can, in a Sense, be considered as a furvuner 
facet of the excessive profits problem discussed earlier in the 
Section. The basic argument is that the Board has relied upon 
the judgment of men in applying the statutory factors when 
there has been available other, more reasonable and quantifiable 
factors. Weston and Jacoby heave conaucted a study in which they 
evaluated the earnings of the alrcerart industry as compared to 
Suier aGynamic and growing industries in 1953.” Their premise 
was that because of the high risks involved, the profit rates of 
the aircraft industry should at least approximate the rates of 
other firms with comparable risks. Four profit standards were 
eeveloped and applied to the industry to see at wher level their 


pees should have been for Lee Taber Ome meee tine 








a pee oe wr tee 
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Tne proposal for accrual accCOUntTiING@ Mes Coerer 2 nuns 
of recommendations made to President Johnson by his Commission 
on Budget Concepts in 1967. 


ae : - nes ; 

Nexvi Hs Jacoby and J. Fred Wesctonee') rom) > loncome 
for Henesotiation,"” in Procurement and Proiit Renezoriaviom 
Pie l2i-53. | 


Athese standards were first PUD Lente s im Cie Quo ye cing 
Journal of Economics, LXVI (May, 1952), pp. 224-250. 
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earnings to sales rate actually received as compared with wnat 
Beould hawe been received according to the four proliv 


standards:” 


TABLE 16 


RESULTS OF APPLICATION OF EARNINGS 
SLANDARD TO Th ALRCHAPT iNDUStT ay 


feeeeerrearnines rate on sales ..+s..+s ++ +s o 8 ss 6.04% 
Earnings on renegotiable sales (before taxes) 
necessary to meet the four earnings standards: 


| Potasty Tinancing standard ... «4. « «9. seECas 
] Metee application standard . . . . 6 6 6 sue Ga7 37 
3 Meeworical carnings standard .. . » « « sues AE 
Moemoarative earings standard ...... 2.5 5). 9.92% 


. “source: Jacoby and Weston, "Profit Standards," p. 156. 


One conclusion reacned by Jacoby and Weston was that by 
meieotencardas, the profits for the aircraft industry an 1953 
were inadequate. Another was that due to the lack of meaningful 
Seom@eras in the procurement process, procuréemenv officials Mad 
fee “unduly restrictive in the earnings they have permitted to 
tie alrcrart industry." 

The greatest value that the authors see in these stand- 
emo Fie application of them in the initial uriciy 2 eo: icon 
bmacts and the continued application of them by the Board in the 
memeeeolavlon process. The standards would not be rigidly 
applied through the use OE chtOnaeNe formulae, but would instead 
be applied through the judgment of the persons involved. The 
Four standards would indicate a reasonable zone of profit fora 


firm which “rated about average on the statutory factors. "“ 


Itpid., p. 157. “Ipid., p. 158. 
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Essentially then, these standards trould be guidelines to 
Pic application of the statutory factors. They would still 
depend on judgment to make then work, but theoretically they 
would make the judgment decisions easier to make, The Board has 
MoveO1iicially adopted these standards or any others; it relies 
On the judgment of men, applied to the statutory factors based 
memuee circumstances in each case. As has been mentioned be-= 
em oucver, tne Board ts Wet Without Lools Van Varco are 
apply meseyudemenl. The basic function of thevOli sce, omer ac 
eenomic Poeyvisor 71S to conduct the types of economicysuudice. 


and surveys which will be helpful to the Board in its delibera- 


tions. 
ihe Matver of Procedures 

Meier this eeecosory Can vo oeere. tice seo] vom ta. 

1. Proceedings before the Renegotiation Board. 

Zee troceedings before the Tax Courcec! tacoma 
States. 

Board Proceduce 

In the words of the Joint Committee on Internal Revenue 

Tepe ton, “NLdespread dissatisfaction has been expressed with 
: S 5 


regard to present practice and procedure of the Board." 
Practically any industry witness appearing before Congressional 


committees has had something less than kind to say about the 


wetness feces e meee a ee 


IL. | ; os Fi ay, 
sec the Organization Chart of the Renesotiation Board 
Meee pLOduccd in Chapters i i. 
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House, Report on Renesotiation, H. Doc. No. 322, p. 62. 
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proceedings before the Board. Some examples follow: 


= zecne process of renegotiation can never be anyvuhning 
but amynolly arbitrary one and one which defies rational 
overs OF FrevCrospective review by eupellate courts.1 


Usually the hearing wild cover a vernlodme: sive ror 
three hours in the morning, sometimes running into the 
pbc rtaoon. tlt generally ConSists CPetne Coiurac ron coum, 
imarand £iVvVing Nis reaSons as to why he thinxs ne nas no 
Peeecasi Ve proiicts. 

the Board Will ask ovestionssfrom time Ce tine, 
Merely, if ever, does the Board bring out any of the facts 
mae tt has obtained from other sources. 1 can almost say 
meesecorically that it does not. 

mpEcber the hearing 1S over, the Board revrres 2nd 
usually on the same day comes back and says, "Mr. Contrac- 
IfM@nr, your profits are excessive, in our opinion, by—ged0 
Mmibilion"—--period. 

fnere is no negotiation. Generally they will nov even 
Secuss the matter with you. Nothing, 1 assure you, could 
mesmore arbitrary than the way in which the Board's 
@eeision 1S made. There is no negotiation, across tne 
table or otherwise.< 


menegzotiation is an arbitrary pmecess ey oc) tc 
neither necessary nor desirable in our free enterprise 
economy. It places a premium on inefficvency and Wied 
procurement administration, and it undermines the basic 
philosophy of our free, competitive enterprise system.2 


There are essentially two types of grievances which are 
eommonly stated concerning Board procedure. One group consists 
Of those which are attributable to the lack of a clear and con- 
pice G@etihacion of exceSSive proiits and thewew 7. wero were. 
attri pubable to. the lack of certain procedural safeguards. 

, 


Since the exceSSive profit problem has already been discussed 


em vine SCConG type will be discussed in bhis secetroa, 


me ee ee 


Al - tJ . <— 
Charles W. Stewart in House, Extension of Réenesotiarien 
peieemencarines, 1959, p. 131. 


“Barron ap GPLer 2201 Didi eee ce 


FRovert Rk. Statnam in House, Extension of the Renezo- 
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Meny different complaints are included in the procedural 
wapeevard category. The findings of the Joint Committee on 
Internal Revenue Taxation can be used to summarize these criti- 
cisms. 

One complaint has been that there is a lack of eSstab- 
Mmesiea procedures for resolution of disputes as to questions of 
feweend fact. “Unlike procedures before the courts, there is 
mo requirement in the renegotiation statutes that the parties 
make requests for findings of Tact in Order tom rane sete oc 


u To illustrate, one centracvomaice 


Meet ions of law and fact." 
‘appeared before the Joint Committee advised that he was unable 
to get a hearing at the regional board level as to whether cer- 
tain costs could be charged against renegotiable buSiness. ‘The 
amount of these costs was several million dollars--an amount 
that would nave reduced the ultimate determination of exceSsive 
wanes tO zero. Tne point made by tne contractor Was thats 
Dmeoceaure for joinder and resolution of issues On OuecStions oF 
law and fact should not be left Yo the adiscrevion of ste Board.” 
Pmaevner COnmon Comp lame in this category concerns tne 
Pemrection of evidence used by the Board. ~ fine Board may con- 
sider any information it chooses from any Source, regardless of 
whether or not iv would be admissible as evidence in a court of 
daw. The contractor is not entitled as a matter of right to 
rebut this information (if written) or to hear and confront a 


witness (if testimonial). The Bourd is not required to 





tHouse, Report on Henesotiation, 1. DOC. oem c 2 aap mC we 
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parts of it when requested to do so by the contractor. The 
Board has remained adamant, however, with respect to releasing 
performance reports to contractors. These reports, along with 
ireae Secrets, income tax data, and financial statements, are 
Paeeeercenpt from the provisions of the Administrative Procedure 
Act which requires government agencies to make available most 
eee ie.r’ information to the public. 

A third grievance in this category has been directed 
t 

if 


tovard the actual decision-making process of the Board. Cases 


which are referred to the statutory Board from one of the 
regional boards are usually handled by a one-member board con- 
Peete OL ar Office Chief. It was found that in many in- 
Stances, there was free discussion between the statutory Board 
embers, the regional board members, and the steff members that 
PCeleily prepared the government's case. In OUherewrords. the 
CeGm@tectors have felt that they have not been receiving an 
impartial review from the higher levels in the renegotiation 
Process, Their view is further reinforced by the fact that in 
many cascs the decisions made by tne statutory Board and the 
regional boards appear to have been pre-determined, as they were 
announced only a rew hours after meeting with the contractors.” 


Pourtn, and finally, 1m Onis category sis einem ece oe man 


that the Board is not required to, and in fact does not, keep a 


ee Se: 
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Ibid... see also U.S., Code of Vederal he logic 
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1480.9 for a list of the exemptions permitted the Board. 


a9) lippe 
meseloae All the information it uses, but must reveal certain 
z . te see ; 
House, Report on Renésotiavi ony. hss Doc 6) G77 memos 
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Peiieen Pecord Of all proceedings before it. Withouvt a record, 
Meeonroia@e LO the contractors, there iS no basis Tor citing 


errors of fact or law allesedly committed by the Board in the 


; af 
maemie Of Subsequent proceedings in the Tax Court, 


A few weeks before publication of the above criticisms, 
the Board published a letter to the Committee which outlined a 
fiveerermlation to help "give renegotiation procedure clarity, 
certainty and uniformity." This regulation contained certain 
Meewmres Which were a partial answer to the many critics and 
Pewee sins Of the renegotiation process: 


(1) Provision is made for oral and written presenta- 
rene Or Any issues or disputed matters of fact, Paw or 
eeeemiving, and for the resolution thereor. 

(2) The regulation provides that a copy of the accouvunt- 
meee Section of the report of renesotiation will be fur 
G@eaned tO the contractor upon request. 

(3) Provision is made in the regulation for a notice 
Ome points for ynresentemion. . « . The ep seeeny 9 
Molec 15 to enable the contractor to preparetiore Lie 
Memcims, and, in adadivion Vo presenting his=enul terecce 
as ne sees fit, to address himself at such meeting to 
Pemvacular points or matters With respect to wiaecn 1c) 1c 
meee ved that presentation Will be Nelpruie to Gierdivic won 
meats consideration of the case. 


anere were other changes in the Beard .ornocedur ccs. 
E2temeds FLO Streamline the process, but the one change VWiven was 
earnestly desired by the contractors was one opposed by 
tne Board, This chance, embodied in an eamenameny Gouri jiscm 
86-89, and subseauently deleted in conference, would have 


allowed contractors access to performance reports and other 


ee ee ee 
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“etter from Renesotiavion Board Lombomw our 
Milis, December 21, 1961, in House, Report on Renegotiation, 
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written data furnished to the Board. The Board's commerts per-~ 
taining to this amendment are worth quoting at length because 
they represeit the basic Aan ton viewpoint on renegovtia- 
meron in general and this point in particular: 


iimour Opinion the Renegolation Aev or =i) 51 econven— 
plates, as did the predecessor Statutes, that renegotia- 
mone ay Che Board level 1S a purely edministrative 
Activity, and adjunct to the procurement process; that the 
Henegotiation Board is neither a judicial nor a quasi- 
iMcareral nor a semi judicial body, but is rather an eam of 
BieesxeCueive, seeking to eliminate excessive proiits by 
agreement with defense contractors; and that such opera- 
Tions of the Board are not adversary in character and 
Soaowld nov be burdened with Che attributes of formal 
imepreation, but should remain informal. 


e ® ® ¢ td e ® e @ ® e € ® ® ® @ ® ® ® ® ® s e e e ® ° ° ® ® 


The Board is of the opinion that there are other in- 
portant reasons why this inspection provision is undesir- 
apie legislation. The claims for the production ci docu 
ments misconceive the nature of renegotiation proceedings. 
Whatever reasons may be thought to justify production of 
fear documents in Tax Court cases, those reasons soemnoL 
eopey to the proceedanes conducted by Theta tiene 
informal nonadversary administrative procecdings at the 
beard level, there is no more reason to require the voard 
to open any part of its files for inspection by the con- 
tractor than there is to require the Internal Revenue 
meevice LO Snow its files to the taxpayer withmnon 1s 
negotiating a deficiency assessment, or to require a con- 
Deaccing Olficer to show his files to the contractor a1. 
whom he is negotiating a contract redetermination or other 
‘price adjustment. In each of these instances, when the 
ijicieal informal . .. effort fails, machinery even 
meee tO the contractor to pursue his rig ivesiae- no gee 
forum where he may have the full protection of formal, 
edversary, tCrial-type preeecedings. <a 

Other objections to compulsory production of Govern- 
ment performance reports are Well known: 

(a) If these internal reports were known to be subject 
vO Aanspeetron by the contractors Co pigeon Uniey relarc my 
is not reasonable to expect thet the departmental employ- 
ees who prepare them would be as candid as the situation 
requires, 

(b) These reports .. . often contain references or 
intimate information relating to other companies, includ- 
inesecompectitors of the convUracuor, —tovwate ie yao nce er cues ae 
seme entitled. 

(ic) Realistically it must be recognized that 1a oe 
formance reports were to be Shown, Une product tone yom 
often likely be followed by demands from contractors that 
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the autnors of the reports be sumnoned to appear at 
peodesOvlalion conferences for confrontavion and quesriom 
tie. Fhis in turn could easily lead to demands ior Sworn 

estimony and a written record--and renegotiation would 
cease to be administratively manageable. 


It is evident that the Board is very much against having 
fo snow its documents to anyone. The next discussion will snow 


bie Main reason why contractors would like to see them. 


Tax Court Procedure 
Critics have been no less outspoken of the Tax Court 
procedure than of the Board procedure. Proseedmce in the 
Beurp are Supposed to be de novo, as required by the law, and, 
Meeording to wne GChier Judge of the Vax Court. sumceprocec eae. 
are just that. 


The triad before the Tax Court in a renesotlation case 
mmoeac novo proceeding, as the lay erequiresmel t ts enote. 
mewbew Of the action of the HRenesotiation Bogma. The Tax 
Sema cmeSedeo Gacn case SCIClLyY On Ug ensiS Of une evi 
Mmeeec incrOaucea in the crial before 20. tie to cure 
does not see or consider the proceedings of the renegzotia- 
tion Board or regard anything in those proceedings as 
eredence before the Tax Court, With the possibile 7 .cenri on 
@aee some evidence introduced in the renesoviavion pro-— 
ceedings might ouvualify as admissible evidence before the 
Poe ouer ond be introduced into the Yax Covruerecoras. 
Ggtewer tne partics. .«. - 

tne Tax Court has explained in Its rules and -eoimions 
that the contractor must assume the burden of the moving 
party in the proceeding and if the proof before the Tax 
Court iS inadequate to support an indevendent determina- 
meme LNGh O; Course the court has to teames .es oe bie 
as it found tram, that is, it cannot chanse the determine- 
tion of the Renesotiation Board.2 


The contractors have found fault with the above proce- 


PuwG;, tneir main argument has been that the proceeding is, an 


Peis Be see mga BE en ey me a ie ee ee 


elicye pn 75> 70r 

“Letter from Chicf Judge J. 2. Murdock to Hon. cine 
Stam, May 15, 1951, in House, Report on Renegotiation, H. Doc. 
mone 22., Dev le. 
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macvt, Nov de novo; and é€ven if 10 Were, the contractor sicula 
Mmeenave bo, and in fact cannot, prove that the Zoard'"s deter-= 
mination is erroneous because he has no actual knowledge of the 
Meeciric tacts and documents which were used by the Board. One 
Writer has even stated that the Tax Court starts a renegotiation 
Bese with the presumption thet. the decision of the Renezotiation 
Board is correct and that the presumption can be rebutted only 
peeecleaer and convincing evidence 66 the contrary. Purvver 
argument advanced by Koehler to support his contention is that 
mie tax Court has modified Board determinations only when it 
Mas Pound what it considered to be arbitrary or unrcasonable 
Peenbois and that the court has never cleared a contractor, wnose 
Mroiits the Board has determined to be excessive, on the 
mreounds Of an tmproper application of the statutory factors.“ 
Meee Tadie 1) for Tax Court actions on Board determinations, 
Marcus, in his article, “Appropriate Public romc., sce 
PemetZeu1ation,” concluded of the Tax Court procedure thar 
fine result of all this is that today thewis. our, 
neither reviews completely the proceedings of the Board 
moO aetermine if error has been committed, as an appellace 
body normally does, nor does it give a fresh full-scale 
hearing to the firm that has been determined to have 
realized excessive profits. 
The Board itself has senerally refrained from comment on 


Tax Court proceedings on the grounds tnat the Department of 


Justice handles the renegotiation litigation once the Board 


Ow awe 
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John T. Koehler, “Henegotiavion: HEvidenee wand Burcen 
of Proof in Appeal Proceedings," 45, Virginia Law Review, 17 
(1959), p. ae 
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Bompletes a case. 


pumnary 

Renegotiation has spawned problems ever since its be- 
Moning in 1942. Over the years the basic issues of controversy 
Nave remained fairly stable; nowever, the proponents and 
Opponents have changed in some ways. Many of the problems are 
interrelated, and at times, a statement of an industry or Board 
representative Can seemingly be applied to several Giareren: 

i 


problens. 


j Hae “eck oi Standards” catesory Was Tlvst aiseucceaw 


h 


s 


and within it can be loosely grouped the following: (1) exces- 
Shee orolits definition and application, (2) lack of rewards 
POreeiiiciency, (3) inappropriateness of accountings procedures, 


4 


end (41) failvre to vse available profit stendards in evaluating 
@ company. 

Mae Convroversy over the definition OT exc cee pre 
has been a long-continuing one. Amendments to the law have been 
Proposed Which would quantify the factors used in determining 
Pecessive proiits and wnich would add another factor Go the wai 
presently in use. None of these amendments have become law. 
There is further controversy as to the effect of renegotiation 
on the earnings of companies and as vo the profitability of 
aGefense industries as compared to other industries. 

The efficiency problem has provoked almost as much dis- 


weseton as that of exccSSive profits, The mali proplo ee 


been the apparent Jack of reward for efficiency and the supposed 


j 
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House, Report on Henegotiation, H. Boc. No. 322, pv. 78. 
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Peenieonene Ol contractor incentives due to the alleged faiiure 
foeene bOamd FO sive "proper" consideration to the erriciency 
myevOr,. The Board has denied industry contentions about this 
Problem. 

Mae other two problems in the first catcaer) severe 
received the attention that the first two have, but nevertheless 
mmemeecouent Copics Of discussion, particularly at industry 
@oemierences and Congressional hearings. 

The second classification Created has been that of 
Mieeere procedures, including those before the Board and the Vax 
Court. Industry has generally classified Board procedure as 
Narbitrary" and has made several complaints concerning eviden- 
Giaal procedure and the decision-making process of the Board. 

The Board has changed some of its regulations to make the rene- 
Sotviation process more equitable and certain, but it has con- 
miovciuly refused to make available for contractors! inspection 
berirermance reports and other @eta of a confidential nature, 

Proceedings before the Tax Court have been characterized 
momo Deing ade novo, as required by law, and of belne bigscaui, 
favor of the Renegotiation Board. The Tax Court itself denies 
tTnese claims, and the Board has not issued @ policy statement 
en Tax Court procedure since it sees its gon aeMSS sa a. 


case as ending wnen the contractor appeals to the Tex Court. 
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THE PULURE OF HeNa SOT Aree 
Introduction 
The previous chapters have dealt with the history, 
iprocess, and problems of renegotiation. This chapter will out- 
line some of the principal proposals for cnanse vo, em 1repess 
@ieeeecneroOviation and will conclude with 8 short summary of the 


Promeda Con positions toward renesotiation. 


Modification to Renegotiation 
There have been three main categories of proposals to 
change the vresent renesotiation wooo 
eenaise Or lower the Statutory | floor 
Te Increase or decrease the allovable exemptions. 
3. Remove the renegotiation process back to the con- 


bracming departments whence it came originally. 


hx! 


aise or Lower the Statutory ec. | 

The minimun amount subject to reneeotiation Was raised 
in 1953 to $500,000 and in 1956 to $1 million.? Since 1956. 
tere have been several proposals Uo raise this amovne. co m5. 
$10, and even $20 million. Two main: reasons have been advanced 


In favor of these proposals: (1) small buSinessesmmould be 


ry ere A er oe nee mere ee hoe 
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Renegotiation Board, Renegotiation Act of 1951 as 


Amended Through October 24%, 1968, p. 13. 
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excmpted to a greater degree than they are now, thus promoting 
more subcontractins by prime contractors; and (2) there has 


been a general rise in the price level since the last increase 


im the "floor, "> The Board has consi stentily pp0Sscawiavs ae 


eae, "tT 1loor" for the reason that a substential number of their 
meceosive profits determinations have been against contractors 
reporting renegotiable sales between $1 and $5 million. To 
maise the "floor" would automatically exclude a substantial 
Mortvi0on of the Board's business.“ ANOUCNEr reason bate uleee ome 
Mas @iven for opposing any increases in the "floor" is that 


Small business, merely because it is small, should not 
be relieved from the obligation it would otherwise have 
momen wid profits from defense contracts which are 
Gececsive and as such contrary to national policy. 


There heve also been 4& number of proposals to lower the 


Peicor’ to $500,000 or to the Korean Wamievel of 2507000. 


4 


Pvenmtnougn the number of filings would increase at the reduce 


Ly 


mooie tne Board has maintained the position Uhav the “riloor" 


Should remain at 31 million because that is what the admini- 


5 


mer2c1oo acsires. 
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For further amplification of these reasons, see the 
following: House, Report on _Henes nee ieggliec. Neon 322, 


pp. 59-60; House, Extension | of Rencgotiation Act, Hearings, 
Mom o>. G6, 10-11, 105, and Hearings, 1959, oo. 128-29. 

Weston, Procurenent end Prorit. Henerovuiauton use mmo. 

House, Ge UCNS1 On OF Reneszotiation Act, Hearings, 1968, 


Oe ea oy rs 


eB. 10, 


2 Oe eet ete 


“Chaixman hartwig estimated that with a "Sloor" of 
$250,000, reviewable sales would increase some $4 billion in 


1969. 


House, oxtension of Renesovlauvou Seb. Hearne s a eae 


Be. 27. 
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Increase or Decrease the Allowable Exemptions 

_The exemptions referred to are not those pertaining to 
pranaara commercial articles and services (discussed in Chapter 
III), but rather to those having to do with the different types 
Memeonturacts. Industry has urged exemptions for incentive, 
redeterminable, and competitively bidded contracts. Many feel 
Piemweone main benefit to industry in these exemptions is that 
the proposals will encounter less resistance than a proposal to 
repeal renegotiation in its entirety. In other words, industry 


has adopted a strategy of attacking renegotiation piecemeal 


—" 
- 


from within the broad confines of the law itself.” The main 
argument for enacting the Ont tee Se eestor MS thav tnewunresc 
types of contracts are already so closely supervised that there 
Moree ©Or une Board to tame vnc 2cO ACC Crmmemar ree t=) 7 
completion.“ 

| Bills to provide an exemption for competitively bidded 
E@meracls were introduced by Representative Abraham J, Multer 
in 1958 and again in 1967 (H.R. 13561 and H.R. 3100, resvec- 
ia Vely). Since the bills were practically identical, the Board 


Submitted as its 1968 position, “tne Mevter that is faa cu5- 


meewed on August 1, 1958 in oppositi cme ton wa. 15. The 


following excervt pertains to the competitively bidded convract: 


ihe provosed exemption |S bag@ed nm ties pre mecca 
formal edverti Sime and competi tives DI Gained esece rose 
Witch the requirements of the Amped Services roc urencu. 
Act of 1947 will always prevent excessive profits. This 
Dremise, in the opinion of Ubhee board. 1s ne, secu eee 








luarcus, “ADDYrOpriate Public wy ollie, wD os 
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has been the experience of the Board, and we believe of 
the Department of Defense, tnat many of the uncertaintie 
iiicnmmustify renegotiation may in fact prevall in erece 
ia wien it is appropriate. to use formal advertising and 
competitive bidding procedures. Tnis is substantiated 
memene tact viat in a Substantial number of cases Corie 
metore it tne Board has found excesSive profits in con- 
mrects let aS a result of competitive bidding. ine 
priancipal cause of such profits is that a bidder, althnovgn 
Seurvins to bid the loviest possible price, mae yyoase fis 
mac, Upon an estimate ot costs to be incurred plus some 
meevlsiOn for contingencies. It 1S obvious that nis 
eetbimare may exceed the costs actually thereai ter incurred, 
Pao it iS equally obvious that the contingencies which 
bidders provide for will often never occur. The fact 

Peet tcnere are three or more bidders does nov change 

wiese inherent reasons why there may be excessive profits 
iaecompetitively bid contracts.t 


mepresentative of the bills imtroduced) to vexzenpr sine 
meve contracts is one that was introduced by Senator Leverett 
Saltonstall (S. 500) in 1959. The Senator pointed out that the 
micentive contract, as well es fixed-price and competitively 
Peommcemurscts, Were Tynes That’ Werc cGSwwmds tO premuce prices 
Migemearnd not include payments to the contractor of excessive 
mam itc. Ln other words, if these contracts were ecxecuted end 
meecramed, properly, there would be no need for renegotiation,“ 

fae Board's position on GxXempting nee. tweo wr ci. 
hes been previously stated. Basically it was that an incentive 
Bontract is no better than the target cost upon which the 
Poetatlton Of its Mmeentive formule depern@e, and for this reace. 


micencive contracts should not be exempt from rene@otiation, 


iy — ene 
House, lixtension of Renegotiation Act, Bearings, 1968) 


Be. 10. 


“Horace H. Hopkins, "Possi pDileMMecit ie Gio eee 
menesotiation Law," in Weston, ed., Procurement and Profit 
Renegotiation, pp. 165-56. 
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The redeterminable type of contract has in its original 
terms a provision whereby the price can be adjusted up or down 
erter a certain amount of cost experience has been obtained. 
Peovonents of this exemption claim that excessive profits are 
meet kely to occur in such contracts that nave been, and will 
Memeecuoject Co practically constant review by the contracting 
activities.- 

Opponents of this exemption basically nota tie view co. 
mormer chairman Coggeshall that price revision provisions can 
only be written into a contract if the contractor agrees to 
tmemeand that if a contractor knew he would not get renezotiatea 
should he refuse to accept such price revisions, he would 
probably be less than cooperative.< 

Move the henegotiation Process to 
the Defense Department 

There have been several proposals through the years to 

ae slish the Renezotiation Board Bef eere TUS uUnelLOnS be. 
Wememe Department of Defense where an Organi zabion "similar vo 
the Military Renegotiation Policy and Review Board of 1948 
mova asain be created. The very existence of Crem various spre 
posals to move the Board gives rise to the question of why was 
Mies pOoard created in the first place. Mhewieerti13s 3c onder cd 
fm 1951 provide an answer: "Only the creation of a sevarate 


eseacy will insure the objective business judgment ana tne 


1 ES. a h 
House, Extension of Renegotlavilon fet meen. soe 


Ete oggesha 1l], “Basic Principles ctl siiesecotie cue, cee 
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Mniformity of decision so essential to the fair and equitable 
administration of renegotiation." The implication of this 
reason is that the Renegotiation Board was created to review the 
Miemons Of procurement officials. Although this may be an 
indirect purpose of the Board, it is by no means the most impor- 
mite 2.ne Board directs its actions against contractors wno 
realize excessive profits--not against the agencies that made 


the contracts with the Suppliers. The Board leaves to the 


Generel Accounting Office the task of overSeeing the contracting 


polucies of the various procurement agencies. ~ 
) 


4 


Marcus Sums up the prevalent feeling concerming The 
transter of renegotiation to another department: 


Renegotiation would not necessarily be improved by 
transferring it back to the Department of Defense wnick 
administered the Renegotiation Act of 1948 or to all the 
gatcerested contracting devartments in the manner of the 
Wartime renegotiation statutes. It is probable that 
Maemerrect of such a move, even if acceplveable teurme 
departinents concerned, Would not change present proce- 
dures very much. The inevitable profesSionalization of 
renegotiation that has already been noted makes it 
hee iy that its policiesswyould be greatly ii ectea a. 
@memecOlurecting agencies even if renezoti2 yo ae 
made a responsibility of those agencies. 


Repeal the Renegotiation Act 
This particular proposal and its opposite (make reneso- 


tiation permanent) have caused perhaps the most fundamental 
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U.5., Congress, House, Committee on Ways and Means, 


menesOtiation Act of A252. H. Report No. 7, 82d Cone sts yeaa 
HPI, De 3. 


“House, mxtension of Renegotiation Act, Hearings, 1968, 
pp. Ole 62. 
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Marcus, “Appropriate Public Policy, {pp ooo. 








one 


Seri lie Oo: the entire renegotiation controversy. Advocates of 
repeal base their arguments on the “inescapable arbitrariness of 
renegotiation" and the existence of "newly developed procurement 
techniques." 


woe procurement techniques normally Telemrede es oy een — 


Meaqmed in the 1962 Truth-in-Negotiations Act (Public Law 87-653) 


Which was passed partly because of the recommendations of the | 
House and Senate Armed Services Committees. These two Commnit-—- ?. 
tees were conducting a study of Department of Defense procure-~ 
meme procedures at the same time that the Joint Committee on 
Internal Revenue Taxation Was conducting its study of renezgotia- 
tion.* 

Public Law 87-653 requires that prime contractors or 
Subconvractors submit cost or pricing data and certify in 
febeIne as to the accuracy of the data in any contracts for over 
4100,000.° The law also provided for the cContrectmer: cmc oe 
adjusted to exclude any amounts by wnich it was increased due 
mo une Submission of cost or pricing data which was inaccurate, | 
incomplete or AONE EO ee To check on the accuracy of the 


Maeve 2 COnvuracting officer may request Audi vs ol Contracts 


mnicn he believes may be suspect. As a further precaution, the 
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Coggeshall, "Basic Principles oi @hemegeris lic," pee 
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House, Heport on heneszotiation, EH. Doc. No. 322, p. x. 


Sceneral mccounting OFT Mees “Necaiied, Tmproving Admini- 
Stration of the Cost or Pricing Data Requirements of Public Law 
87-653 in the Award of Prime Contracts and Subcontracts in the 
Department of Defence," (Washington, D.C.: General Accounting 
Office, Jannary, 1967), p. 3. | 
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House, Extension of Henegotiation Act, Hearings, 1968, 
p. 42. aa 
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Department of Defense conducts a program of reviews and audits 
i il 
momlnisure @iat the data are accurate. 
Cirtics Of renegsoliation rely on the (rer wre. foe 
main basis for their position of repealing renegotiation. The 
Beamdard reasoning put forth is that how could there possibly 
me any excesSive profits when each contrect that is made with 
Defense is scrutinized closely to insure that the profit made 
iS reasonable? Hepresentative GubSer said about the Truth Act 
| 
Piet 965 that 
It is being strengthened every day. The Truvh-in- 
Negotiations Act is a relatively new tool which renders 
the renegotiation process even more obsolete. Furthner- 
mene, aS recommended by our committee, the Densrtment 
@empeetcnsc is continuing to. Snarpen the eifectiveness 
@iepuele tool. .. .- (The Act accomplishes anything which 
the Kencgotiation Board can possibly claim as a reason 
for its existence. < 
Witemada. the provietons of thegiruth= ewe oe 1g 
Pemmemc the laudatory testimony thereto, it woulla Sscem vnac 
procurement procedures in the Department of Defense have pro- 
gressed to the point where the Renegotiation Board is no 
longer needed. 
Apparently, such 18S not the case.” there 271e3nowy) aia 
exvmems that the Truth Act is not working eifec tively. one 


unfavorable report is from the General. Accounting Office, which 


in 1967 found that 102 out of 141 prime contracts had cost and 


ar 


pricing data which was inadequate or not submitted in writing, 
PMescome cases the contractor certified thaw davseac eomolce, 
DUG the agency involved had no record of Wheat the datvam@as!) in 


Stier cases, contractors were exempted TYVOm eu ucla ee. 





Recess ee a 


lipid., p. 43. e 
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M@emecenitLractvine officer because, in the officer's opinion, the 
Bathering and furnishing of the data would impose too much of 2a. 
workload on the contractor. 

maovwer critic of the Pruch Act. has’ Seem Represcavau) Ve 
Charles A. Vanik (Ohio): 


some would argue that the Board does not need to be 
strengthened because of the Truth-in-Negotiation Act, 
which was passed in 1962. It has become clear, hotvever, 
Maat vnls Act 1s not Succeeding in its purpose. £0 Look 
the Department of Defense five years to implement the 
Seber provisions of the Truth Act. Nor are the proce-— 
dures set uo under the Truth Act administered by an 
independent agency Jike the Renegotiation Board; rather, 
they are administered by officials wnose impartiality 
Gan be questioned. .. . Just this March 8th, the Hardy 
subcommittee released @ report on its review of defense 
Eeecurement procedures, policies, and) practices: Wich 
meecial empnasis on truth in negotiations. The report 
Made a number of recommendations urging tne Defense 
Department to tighten up its negotiation Lranseculons. 
wich, to date, have been unsatisfactory. 


merrenss the Most aterersive provencyv Of Yeu ol see) 
outside of the government has been Sanford Watznan of tne 
Cleveland Plain Dealer. He wrote a series of articles in 1966- 
1967 which took to task the Department of Defense for its 
failure to use the Truth Act. Subsequently, Watzman joined 
horeces with Representative Gonzalez in marshalling sipport at on 
mnie Board. 3 

pome ponenenre of renegotiation have admitved thave, : 


procurement procedures were lacking in toe vDejicnse BPeparinen., 


Re tre et eR 


a: St oo | Ld oe e 
General Accounting Office, "Pricing Data Require 
metwea,'' pp. 10-15, 


2 i : : : 
a house, pxtensSion of Renesovlavicdm or eon ee 1968, 
p e e ; 


366 vost. tive ce for reproaguctions of Cong ic. 
and Watzmants speeches and articles concerning renegotiation. 
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meMesoviavion waS not the answer. Hepresentative Tnomas 5. 
Sirois made the following points in tne hearings in 1958: 


te 1ssue, aS | See 16.5% « .91S Now Co Beeuerude 
emer Ory vNese contracts. IS it, as I would araue, vo 
continue trying to develop a better procurement policy 
within the Defense Devartment, through laws and througn 
meermn.ques, or to use the device of an independent 
board such as tne Kenexsotiation Board to set at this? 
Meeehenezotiation Board in my judgment served the pur— 
mose when thev had to follow crash procurement practices 
mecause you didn't have time to do it in @n orderly way. 
Bue hoperully, and I eniphnasize "hopefully," we have 
Boeven to the point where We don't have to use crasn 
meocurement practices. The procurement policics we 
fwescnvuly follow on paper, if the laws are endorsed, 
mame Cl at tune very tnings we are talking 200uc. 

Now, our hearings last year revealed a woeful lack 
@ermcOonpliance by the military establishment wath the 
imeem 1Y) procurement Jaws and the testimony of the 
@egerea!) Accounting Office revealed this. 

how. the Henezotviation Board certainly conturi puved 
memnene in doing all tnls. Nor would it caven any jot 
Pees wee amuse the HnHenesoviation Board in 1¢s vescu Mea, 
reveals that it does no euditing.t 


The argument for making the Renegotiation Board perma- 
nent is best stated by the Chairman in a letter to the Speaker 
of the House of Kepresentatives, dated February 23, 1968: 


Mae contvinvuetion of Statutory renezoulaviome1 of on 
maclei ani te period iS considered essential inetiewnar ae 
dmcterest .. . because there is no foreseeable end to the 
ional Omeswhich make 1t necessary. 

Bven if the Vietnam conflicy Were toOvend ia vie eon 
Biguurve, the end of international tensvonseis Sioa oc ie ae 
Memee there will be a continuing demand Tor neweai 
imereasing ly complex aircraft, missiles, space vehicles 
and other specialized items; and huge purchases will con— 
tame be be made under conditions Similar Po vrtccem.6. 
prevailing. Market-tested prices Go noe and cannot exist 
for costly, novel, and complex military and sepacesprocv.e. = 
For this reason prices must be nNeésourated | ol ten Ws tiesore 
source contractors. Such negotiated priccs-are necessar= 
ily based upon uncertain cost estimates because reliable 
GCOSvU fexvcrience is not available. Impyovecepereniaci. 
techniques cannot alter these basic characteristics of 
Midibary and space procurement in a) period soi Bede 
technology. 


lipid., p. 89. 
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huEchnergere, althousn, Svardsywil) Convinue, boys 

fee On a contract-by-contract basis, the profivabi lary 
Quiles cOnbLracts cannot be known until the proi rvs 
mesoulmnes from the contractor's performance of all his 
Couvraevs are recorded for his fiscal year. Henezotla— 
tion provides an after-the-fact review of such profits. 
tee tb affords the only means for assuring thav the 
profit outcome of procurement is reasonable. 


Pro and Con Positions 

This section will be devoted to a summarization, by 
means of a sampling of pertinent statements, of the basic posi- 
Bo for and Ba@ainst rencsotviations, WVrerwpoimvsw meta sellee 
are those of Members of Congress, Board representatives, busi- 
Mesemana industry groups, and private citizens. First Co be 
presented will be the opposition viewpoint. 

(Testimony of Charles W. Stewart, President of Allied 
and Machinery Products Institute): 


we feel that tne Congress should go awfully slow in 
Meenacving wnat I believe is the fifth extension of the 
1951 Act at a time when we have none of the conditions 
awe are characteristic, economicwise. Or 1 1omeeic 
Peed point of procurement, of all<oUL War ei forgs 
re justification for renegotiation under preseny. cy: — 
cumstances is placed before your in a wholly perfunctory 
Manner and there is nothing new about the current justi- 
fication versus the presentation made to you last year. 


Hf a Board 1S SO ommiSCient nav Veecen eae verneac 
what is an excesSive profit, why can't it also determine 
What is an inadequate profit and offset inadequate pro- 
meee atainct So-called excessive pro) 1 lo a eee 
put renegotiation in perspective. I have said that . 
“Old Government agencies never die and they make cvery 
ferOruelo: avoid Tading awey.” 

In my judgjnent, this is precisely the posture of the 
Renesotiation Board at the present time because the 


EE RE NE ee OE 


ae = : 
House, pxtension of the henezotiation Act, Hearings, 
mo. p. 161. 7 
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peoblem area to which it was addressed no longer exists. 


Gems ouldn't use an archaic, obsolete vool désipzned {ar 


G@iifewment conditions and different circumstances to 
Pelevemene problem of today-when that too is whol ly 
meaoprOpriate and when it is also characterized By this 
Pepceordinary type of arbitrary or capricious juagmeny 
fees 1m@plicit in the renczotiation procecs. 


(Statement of the Chamber of Commerce): 


Hae Chamber of Commerce o: the United St2agc es 
firmly opposed to any extension of the Renegotiation Act. 
iesed Upon studies made by its Taxation and National 
meapciisce COmmittees, the chamber belicves Chav. 

DP Renesotiation Lis an arbitrary process and is 
memmuier necessary nor desirable in our presenv rec 
enterprise economy; 

yee it places a prenium on ineificevency ana unsound 
meocirement administration because the military services 
Mee adequate procurement techniques for controlling 
Mmeertts av al}. contracting levels; 

Be. it wndermines the basic philoesopiy so jour wee 
competitive enterprise system; and 

4, Proposed amendments offer no solution to the 
peeve problems inherent in the renesoviati on pmeccac. 


a 


(Testimony of Charles S. Gubser, a Representative in 


erevess from the State of California): 


Mx. Cheirman, I believe I have shown that tne renezo— 
Pero lOon process results in a net loss te the taxpayer. 
moat 1 contradicus established procurement policy.) tia 
it is injurious i gedefense PrCeuremenvt ana Vesti evs sei 
talent and insereety of American industry which is evail- 


able to the naticy#t defense, and lastly, that the act 


memurnecessary. 

I, ute you to let this useless andmemsetctema: tm 
aoewae end of its authorized period. Wilmenoreven cia Fo 
mie made permanent and in no event should poe ance 
Gmewroy 200 auULnNOri LV be inereagsed. 


(Telegram from David Peckard, Chairmen, Hewlet-Packard 


Company, presently Deputy Secretary of Defense): 


oy ee ee, ee ~ > et re ee te 


House, extension of Henegotiation Act, Hearings, 1966 


House, Extension of the Henegotiation Act, Hearings, 
1959, p. 304. - 


FHouse, mxtension of Henesotiation Act, Hearings) 1965) 


on Hew 
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mepeeeecic CONLInued exoansion of Armed Services Fro- 
ieeiicicencrulations to provide for competitive procuic— 
Meme Of COmmercial items and the requirements of the 
metwiemes NCZOtCiations Act in negotiated procuremencs 
a the need for continuation of the renegotiation 
Ble « 


Wetter from D. Rk. Williams, Vice Preside a seme hive 
Research, Inc.): 


Ste isain point . .. iS wes. that vne Bemeeeviari ot 
Meare 1S Urying to perpetuate itself by inferring tTnav 
wey are checking for excess profits on negotiated con- 
meectvs wnen in fact they are extending their authori vy 
beyond what we believe to be the intent of Congress. 


(Statement of Thomas B. Curtis, a Representative in 
Boneress from the State of Missouri): 


imoen't think the Board Nas done mvc ii meee mene 
Memvery trank. I think there is a very much better way 
Wemendle Chis operation. .. . If you have done noviine 
ieicnowy what 1 would do with your Board. i Would eer rid 
Oeeil five of you. It is apparent to me why tis Board 
has been ineffectual as it has been over a period of 
Mears. You can't even give us date that releases Cane 
imicrersed amount of Government procurement Theteis foine 
Om . .. and the Beard iS unoatlare of the Giscrenvancices 
mee ecxist in compliance with the Pruth In @Negzoulo7vi ons 
Reg eee? Congress passed with the price adjustment fea- 
iivere’s . 


Mie proponent view is exemoblil led soy einem oe aie 
Sececrocus. 
(Testimony of Carl Vinson, a Representative in Congress 
from the State of Georgia): 
ane dollars that arc recovered Dy Uicewroccecuol ere] 
mecotviation are relatively small cComparecdy vo the dol. 
that would otherwise be needlessly expended throvgen over-— 


pricing and excess profics, were it not for the Renego-- 
ietionLAct. . 


Cum te) Oe we Se ee me eer ee 


tibid., p. 202. “TIbid., pp. 218-19. 


3ipid., pp. 60-61. 





fo tiemcascs that it prevents from becoming ini ected. 
Penesovlation, therefore, tnduces voluntary price reduc— 
meow, CFO avoid Statutory renegotiation. 

henemovtiatlon does no more than prevenv Ofelia 
profits tnat are clearly excessive and unreasonable on 
an over-all basis~-profits that it would be clearly 
Peeonscionable for a contractor to retain From eas 
dealings with his Goverment in circumstances which pre- 
meoaed proper initial pricing. 


(Statement of Former Chairman Thomas Coggeshall): 


fis Gli the years that this controversi ales y>)ce.... 
enlivened the American scene, there has been unanimous 
agsreement on one proposition: excessive profits on 
G@etfense business have no place in our national life. 
Pemicpodly it is difficult to define and determine 
excessive profits, but IJ submit that the renegotiation 
Way, with its all-encompassing judgment and flexibility, 
bS the best and fairest method tnis country has yet been 
able to devise to accomplish this delicate task. 


(Testimony of Henry B. Gonzalez, a Representative in 
Semeress from the State of Texas): 


The judement of men in applying the renegotiation laws 
Sovrously works exceptionally Well. 10 does nou marc 
memse to me to arsue that simply because Vie eva ei or 
men is involved the Renegotiation Act should not be made 
Permanent. , 

Ll believe that enactment of my bill would make an 
lerporbant. Convribution toward Limitime sore ees. 2 ee 
The great need for opening all possible avenues to renezo- 
tiation lies in the fact that the Board is the sole and 
samezle agency Which has been consistently eltecvive 12 
Mieeventing War profiteering. In COM@aiaeco je Uemin co, 
SreDOW compliance with the Truth in Never eq on 
@enmonstrates it cannot be expected to polsce 1s cin 
Conuracts. 


(hetter from R. W. Landies, TH, sine 


ee, ee we eet ee rn em eee 


panda sabia 


ib ~ ° 2 O ~ ° 
Hovse, Extension of the HeyneroUlationie cipeeee se 
1959, Pp. ewe . 
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The HKenegotiation Act is something like a vaccine; 
Mec value 1S not So much in the cases it cures as it is 
| 
} 
Coggeshall, “Basic Principles of Henesotiacrvo7. soe oe 


Jiiouse, Extension of Renesotiation Act, Hearings, 1963, 
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im tnere ever was a need tor lepietiatro7 aor veme: a 
Ptemtax payer, it is the need for such legrslation vo 
Senuinme une Lenesotiation Board funcvien and to -ranv 
fe iOlem pomer than it has at the present time. I fs 
indeed a sad commentery that such a Board is necessary, 
Pie oee Lact réenains tnat 10 1S. 2... 

If the politicians and the businessmen are unable to 
Seo their excessive draining of our natural econemic 
resources, then certainly we must heave a control group 
memrosure that 1t is kept to an absolute minima. 1 a2 
strongly in favor of suoporting all legislation that will 
met ner the work of the Henegotiation Board. 


(Statement of Charles A. Vanik, a Hepresentative in 


Congress from the State of Ohio): 


mine Henezotiation Board is unique 10 thawert toma 
only independent agency designed to recapture excessive 
profits from defense, Space, and other government con- 
fee COrS. « «+ « 

The Renesotiation Board does not exist at the 
Suiterance of the defense contractor; it exists at the 
demand of indignant taxpayers. And with the escalation 
eeeune Vietnam conflict, the denand for Unew oe2raa > 
mcacer Lhnan ever. .. . iam hopeful that Tae wecua tre 
eae Vonocress will, at this tiwe, When so manyey oun 
mer iocams are ziving their lives for their country, 
Strengthen tne Board so that a few do not make "war 
profit killings" at the expense of the whole Nation. 


(from the Cleveland, Ohio Plain Dealer, January 10, 


The federal governnent's Renezotiation Board, which 


‘hes saved hundreds of millions of dollars for taxpayers, 


mercontronted with a fight for PUseii fem tes eee 
saved. Not ‘only that, it shovld be given new strength. 
Instead of ignoring this life or death matter as 1t nas 
to date, Commress showmld be giwhns Yrrclose 2 lve1tr6a, 

Powerit ule forces are.at Work, Vo letey eruse vee 

endent agency die a quiet death or allow it to survive 

only ina weakened condition. 

Now is the time for resoonsible menbers of Congress 
TOvemert a powerful countverval lige 7 Ove ea abe een 
the Board and the taxpayers for whom it Saves money. 


(Statement of Chairman Lawrence Hartwig): 


ee oes. Se eee: emer: pe) ee ee ee ee 


Tipid., p. 219. “pid. , pp. 25-26. 


Jtbid., pp. 151-52. 
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ihermcear Dewi ai rly Concluded (uaa a emer Oulays Ciumio> 
proved itself an effective method of elininatins profits 
on defense and space contracts, an effective inducenene 
Poo VOUuntaAry refunds and price readnetious, and an erico— 
mevemce verreny a@zainst overpricing Im Paes tire 
MoeICG, . . « 

The administration proposes that the Renegotiation 
Act be extended without termination date. In making tnis 
recommendation, we submit that there is no foreseeable 
saa to the conditions which make reneszotlvalronm mecessary- 


summary 


During the tenure of renegotiation, there have been 


sseveral proposals to modify the process, Three of the most 


common have been concerned with the statutory "floor," the 
Ewemeu1on Of certain types of contracts, and the relocation oF 
the process of renegotiation back to the Defense Department. 
The last change (to 31 million) bo tie suacicony 
"floor" was made in 1956. Reasons advanced for increasing the 


4 iS ware at 


i pens se an . ‘= 
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eee C OCCh based On wre bencrl Pc we 
the small business community and the fact that prices have 
risen since the occasion of the last change. The Board and the 
administration have successfully opposed any raise as well as 
seyencrease in the "floor." 

The exemptins of incentive, price-~redetermninable, and 
Moummeovicively bDidded contracts has been mene. cos byes ee 
8 way. of Colonie and weakening the powexs of the Board. The 
main argument offered is that with careful use of these con- 
treetus, there is no need for then to be included in a contrac] 


tor's over-all renegotiable business. ‘The proposals have not 


met witn any success. 


ws 


tipid.,’p. 15. 
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eth respect to the proposal to semove reneroulay1 04 
Peewee crac Defense Department, the general consensus appears 
wenbe that nothing beneficial would be gained by the transfer. 

im addition to changing sererotiaetion, taereriaves been 
proposals to repeal or make it permanent. Advocates of repeal 
@eewron Lone operation of the Truth in khegotiations Act as a 
replacement for renegotiation. There are several indications 
waeweune Truth Act is not working, however. 

Members of Congress and the HKenegotiation Board have 
Submitted that Pere oration Shovid DeCOme (pe rane a we Oe ra 
femmaereason that there is no foreseeable end to the conditions 
which make it necessary. To date, Congress has not been con- 
waeeeea thet renegotiation should be either revealed or nade 
pernanent but instead has continued its policy of reneval 
So teyecuwoO tO three years. 

mnie chapter concluded with a Drier sanvpliae sor eric 


eomments that have been made pro and con tcward renesotiation. 





CHAR 
CONCLUSIONS 


The following are the major conclusions reached by the 
eucnor: 

1. Although conceived as a temporary measure during 
World War II, renegotiation has become, in the twenty-seven 
Mears since 10s inception, essentially a permanent part of 
teriona! defense procurement policy. 

2. However, regardlicss of the experience gained con- 
eee Cie operations of reneeore teen during tChrsepermircd sas 
Weaeeereaciinition of excessive profits end the statutory 
mereors concerned therewith is needed in order that more speci 1 — 
ic guidelines are made available to the contractors and Board 
Cijere)a1S alike. This would undoubtedly require changes in the 
Potvee Dut hopefully the benefits attributable to these changes 
would outweigh the disadvantages. 

3. ‘here 1s need also for en Ups (Osde le wr we moumi ae 
Peer ation DLoceas 2S well aS @ concurrenu, Conplete stu, 
Sieacicnse procurement techniques and llevelS er defense con- 
BracvOor profits. The main arguments for and against renezo ria 
tion seem to revolve around the fact that the Defense 
mepartment is not doing as cfroctior & job in its procurenent 
Process aS it should be doing. There is @ derinive necadeyor a 
Bomprenensive study in this ares to enceonpass sven rovec io 8. - 
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mae 1Ollowing: 

aj What are the actual profits and cosvs of tne 
memuractors? 

b) What actual cost is there to the contractors and 
the governnent as a result of the renegotiation process? 

c) Does the threat of renegotiation cause closer 
Mieeebat pricing of contracts as claimed by proponents ci the 
Board? 

d) Should the renegotiation process remain non- 
Pameroaory or should it become more like a court of law? 

e) Have the objectives of renegotiation changed over 
iMiemycoers, and does the current process meet these objectives: 

f) Can the purposes of renegotiation be met by pro- 
curement techniques presently available? 

4, The periodic review by Congress of the renegotiation 
process 1S important to prevent the unwise and discriminator) 
G@erorse Of power by renegotiation officials. "No other agency 
of the federal government (save the Congress through its taxing 
power) has the power to take away money from the private sector 
of the econony in the way that the Board does. The abolition 
Saver protiteering is important, Dur 10 i1s@eguerly important 
tieweOue process be carried out and that the rights of all 
parties to renegotiation be protected. 

5. Although the complaints against renegotiation have 
been many, the fact remains tnat only 4 per cent of the deter- 
minations of the Board have been appealed by the contractors to 
the Tax Court. It cen be concluded from this that the contyrac- 


wOlLescither have been willing in General vo reps dete eord sc 
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determinations as "reasonable" or, if not that, then they have 
meen reluctant to undergo further litigation in the Tax Court 
Bue to the cost and time involved, or to the apparent futility 
Mememe process. 

6. The claims of opponents of renegotiation that the 
process results ina loss to the taxpayer should be regarded 
fot sSkepbicism as should be the claims of proponents that 
renegotiation has resulted in hundreds of millions of dollars 
meeti@aecd tO the U.S. Treasury. Tne accounting and reporting 
Systems in the government and private industry are not compat-~ 
ible as yet and thus neither side can state unequivocally what 
the results of renegotiation are. 

7. tne existence of Yenesxotiationepstavooeie oc 
indeterminate measure as a deterrent to increased profiteering 
Byeconcractors. While this deterrent effect may not be 2s 
important a justification for renegotiation as the Board's pro-- 
meeeerGs Nave indicated, neither can it be discounted entirely, 
Mmimeaeccoroance with the wish of industry opponents, “it 1s tie 
author's view that contractors are probably influenced by the 
presence of the renegotiation statutes in much the same way as 
mney are influenced by che eax, Lavs. Althougen disobedience got 
mapper Set of laws may lead to greater Shorea pee. 7, the 
long-run effect of such disobedience will tend toward reducing 
the company's public reputation--an effect that most co:npanies 
fmaeeced in the highly conpetitive economy of today vould 2auner 
BOtmbe=SuDj}CCL to. 

8. Renegotiation, like taxes, will probably never be 


favorably looked upon by everyone. Thus, it is necessary. for 











Soh 

ie public to rely upnon the wisdom and judgment of the elected 
Pec e2)S to insure that the points of view of private industry, 
the government, and the general public are taren Into accoume 
in any determination as to the continued need for renegotiation. 
memever, these officials cannot merely passively listen to the 
Rerevasive, and sometimes explosive, arguments of the opposing 
mades. iney must instead search for unbiased facts which will 
mpeewea conscientious end fair application of the principles of 


! 


mevermnent to the question of renegotiation. 
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| WASHINGTON, D. c. 


| Letter of Preliminary Inquiry 


itlemen: 


The attached forms and instructions are transmitted to you So that you may comply with the 
tegotiation Act. This material is designedto help you prepare a report under the Act or deter- 
je that you are not required to file such a report. 


_ To avoid possible further inquiry, the Board would appreciate being advised if you determine 
you are not required to file a report, and the reason therefor. 












The enclosed material should be read carefully. If a filing is to be made, the appropriate 
ched form should be completed and filed with the Board. In order to cooperate with you in 
jing your work toaminimum, the Board will accept a photocopy of your work papers wherever 
sorting data are required by the form. 


This Letter of Preliminary Inaviry does not constitute the Cummencement of renegotiation 
seedings with your company. 


The instructions are not a substitute for the Board's regulations, but should suffice in many 
Ss to enable a contractor to take appropriate action under the Act. The Renegotiation Board 
Nations (together with Renegotiation Rulings and Bulletins) may be obtained from the Super- 
adent of Documents, U.S, Government Printing Office, Washington, D.C. 20402, at a sub- 
Ption price of $6.50. The Renegotiation Board cannot comply with requests for copies of 
fe regulations, 


All inquiries or correspondence with respect to these forms and instructions shoud be 


a eee See 


essed to Paul T. Semple, Director, Office of Assignments, The Renegotiation Board, Wash~ 
m, D.C. 20446, 


Sincerely yours, 


L.. i. 


Lawrence E, Hartwig / 
Chairman 
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ADDITIONAL COPIES OF THE FORMS AND THIS BOOKLET 


May be obtained in person or by communicating with: 


The Rencgotiation Board 


1910 K Street, N.W. 


Washington, D.C. 20446 


Western Regional Renegotiation Board 
300 N. Los Angeles Street 
Los Angeles, California 90012 


Or may be obtained in person at the following Department of Commerce Field Offices: 


gixque, N. Mex. 
foige, Alaska 
m Ga. 


inxe, Md. 


fishain, Ala. 
ii Mass. 





aN, Ill, 
trati, Ohio 
énd, Ohio 
i: 

re Colo. 


4 Iowa 






cu, Hawaii 


mm CX. 


U.S. Courthouse 
Loussac~Sogn Bldg. 
Hoeeorsyth ot,, N.W. 
U.S. Customhouse 


S085, 20th St. _ 


Cambridge & New Sudbury Sts. 


M7 Ee leott ov. 

334 Meeting St. 

OO @uarrier St, 

2120 Capitol Ave. 

219 S. Dearborn St, 
See vii Mes th 

E. 6th St. & Superior Ave. 
fir Conmnerce St, 
20th & Stout Sts. 

909 Grand Ave. 

445 Federal Bldg. 
Weomrost Office Bide. 
18 Asylum St. 

P0227, Bethel ot. 

o15 Rusk Ave. 


Jacksonville, Fla. 
Kansas City, Mo. 
Los: Angeles? Cam. 
Memphis, Tenn. 
Miami, Fla. 
Milwaukec, Wis. 
Minneapolis, Minn. 
New Orleans, La. 
New York, N.Y. 
Philadelphia, Pa. 
Phoenixs Ariz. 
Pittsburgh, Pa. 
Portland, Ores. 
Reno, Nev. 
Richmond, Va. 
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| LUTRODUE TION 


fope of renegwtiation: Renegotiation is the process of determining what part, if any, of the profits realized 
fym defense contracts and subcontracts is excessive. Excessive profits are determined by the application 
| Certain statutory factors; this is done by judgment, not formula. Contracts dare not renegotiated indi- 
\lually. Renegotiation is conducted, rather, with respect to the receipts or accruals of the contractor 
der all his renegotiable contracts and subcontracts in his entire fiscal year. 

The Renegotiation Act of 1951, as amended, relates only to prime contracts with the Departments of 
fiense, the Army, the Navy, and the Air Force, the Maritime Administration, the Federal Maritime 
bard, the General Services Administration, the National Acronautics and Space Administration, the 
mic Energy Commission, and (since July 1, 1964) the Federal Aviation Agency, and to related subcon- 
ets, including purchase orders. Certain types of contracts with these agencies and certain types of 
scontracts are exempt, in whole or in part, from renegotiation (see page 5). Thus, it will be noted that 

Government business is not within the Scope of the Act, 

Contractors whose renegotiable receipts or accruals in a fiscal year exceed the prescribed statutory 
inimum are required to file a Standard Form of Contractor's Report, To compile the report, the con~ 
Ctor must segregate his renegotiable from his non~renegotiable business and must also determine the 
uS and expenses allocable to each such segment. Generally, all amounts deductible for Federal income 
i; Purposes are allowable as costs in renegotiation to the extent allocable to renegotiable husiness, 

Contractors with renegotiable receipts or accruals below the prescribed statutory minimum need not 
i} the Standard Form of Contractor's Report, but may, if they choose, file the Statement of Non-Applica- 

ty. t 


Negotiable business: In the attached instructions, references are made to "renegotiable sales," "rene- 
lable business," and "renegotiable receipts or accruals." These terms are used interchangeably to refer 


she ainounts received or accrued by a contractor under all his renegotiable contracts and subcontracts 
t fiscal year. 


itractor: As used herein, the term "contractor" includes subcontractor, except when the context indi- 
*s otherwise, 


‘cal year: This term, ordinarily, means the taxable year or taxable period of the contractor for Federal 
mie tax purposes, 


Cgotiation Board Regulations: The Renegotiation Board Regulations are cited as "RBR" followed by the 
OY Section number, 


son: As used herein, the term "person" includes an individual, firm, association, partnership, and any 
nized group of persons whether or not incorporated, including joint ventures, 

umion control; In determining whether a filing is required for a fiscal year, the renegotiable sales of a 
iractor are aggregated with those of all other persons under control of or controlling or under common 
1rql with such contractor. For further explanation, see page 7, 


Ssolidated renegotiation; Contractors under control of or controling or under common control with 
Ir persons, and desiring to be renegotiated on a consolidated basis, should consult RBR Part 1464, 
Mm particular reference to the letter form of request to be submitted, 


r of Preliminary Inquiry (LPl) number; This is the identification number given each contractor or 
sOntractor. The LP1 number is shown below the address of the contractor on the back COVer of this 


Met. To facilitate the handling of filings, correspondence and telephone calls, reference should always 
lade to this numher, . 


FILING REQUIREMENTS 


‘Must file: (a) A filing must be made by every contractor or subcontractor (other than subcontractors 

in as brokers or manufacturers’ agents) having receiptsor accruals which exceed $1 million in a fiscal 
We from contracts or subcontracts subject to the Act. 

(b) A filing must be made by every hroker or manufacturer's agent having receipts or accruals which 

2d $25,000 in a fiscal year from subcontracts subject to the Act. 
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' 
(c) ln computing whether the applicable amount stated above is excecded, the renegotiable business of 
‘arent, subsidiary and commonly controlled contractors must be aggregated (sce Common Control, page 7). 
|, (d) If the fiscal year of the contractor or subcontractor is less than 12 months, the applicable statutory 
minimum of $i million or $25,000, as the case may be, is prorated accordingly. For example, if the fiscal 
fear of a contractor (other than a broker or manufacturer's agent) covers a nine-month period, the "floor" 
is 9/12 of $1,000,000, or $750,000. 
(e) The Act prescribes penalties for willful noncompliance. 
: 
Who may file; lf reriegotiable receipts or accruals computed as above for a fiscal year do not exceed the 
pplicable statutory ‘floor, the contractor may file but is not required to do so. The choice is his. If a 
ling is made in good faith and the Board does not commence renegotiation within one year thereafter, the 
ontractor achieves the advantege that his responsibilities under the Act have been fully discharged for 
he period covered by such filing. 


What to file: (a) A single copy of the Standard Form of Contractor's Report, marked RB Form 1, must be 
led by tho: s contractors and subcontractors whose renegotiable receipts or accruals exceed the statutory 
hinimum. 

(b) A single copy of the Statement of Non-Applicability, marked RB Form 90, is to be used by those 
ontractors and subcontractors having renegotiable receipts or accruals less than the statutory minimum, 
who elect to file. 


Jote: The appropriate form included in this booklet should be used. 


Vho may sign: The Standard Form of Contractor's Report and the Statement of Non-Applicability may be 
igned by anindividual duly authorized todoso. Documentary evidence of such authority, such as a corporate 
‘esolution or a power of attorney, must be submitted unless the individual signing is a corporate officer, a 
lartner Or a joint venturer, or a sole proprietor, 


VYhen to file: The Standard Form of Contractor's Report must be filed on or before the first day of the fifth 
nonth following the close of the contractor's fiscal ycar. For example, if a contractor's fiscal year ends on 
Jecember 3i, the report must be filed on or before May 1 of the following year. 

Extensions of time for filing will be granted for good cause upon written request of the contractor. Such 
requests should he made prior to the due date for the filing. When the time to file the Federal income tax 
Mairtiy has been extended, the rencgotiation iilig ncecd not bo made unui 1S days alter cic cxisnccd cue 
late of the tax return, provided a copy of the document evidencing the extension of time is filed with the 
Board on or before the original due date for the renegotiation filing. If an additional extension of time is 
franted by the Internal Revenue Service, the filing need not be made until 15 days after the extended date 
set by Internal Revenue, provided a copy of the document evidencing such extension is filed with the Board 
m or before the last due date for the renegotiation filing. 

The renegotiation filing should not be made prior to filing your Federal income tax return. 


Where to file: Filings should be made with The Renegotiation Board, Washington, D.C. 20446, 
Note: Please refer to your prior year's filing, ifonc was made. If the Board requested additional informa- 


fon concerning such filing in order to make it acceptable, be sure that like information applicable to your 
surrent filing is included. 


a ore 
F WISTRUCTIONS FOR PREPARIIS 


| THE STANBARD FORM OF CONTRACTOR'S REPORT 


| The following instructions are arranged to conform with the Sequence of sections in the Standard Form of 
(ntractor's Report (RB Form 1). If any space provided on RB Form 1] is inadequate, additional shects 
snilarly numbered and captioned should be used. The Form provided is to be considered as a guide and 
guld be expanded to the degree necessary to portray your business adequately. Wherever Supporting data 
2 required, the Board will accept a photocopy of your work papers. 
Enter your LP1l number in the space provided on RB Form 1, Enter your taxable year in the space 
signated "fiscal year ended" in the heading of the report. 
Contractors having renegotiable business, who wish to be considered as a group for renegotiation, may 
» on a consolidated basis for such group under certain conditions (see RBR Part 1464). The documents 
symitted should include: (1) the Standard Form of Contractor's Report preparcd on a consolidated basis, 
wh a consolidated balance sheet for this fiscal year (and for the preceding fiscal year unless previously 
finished) and a consolidated income account, (2) separate complete RB Form 1 for each group member, 
i individual financial statements; (3) a consolidating income statement showing separately renegotiable 


# non=-reiczotlable business of each group member in the detail specified in Section 1 of RB Form 1; and 
(ithe appropriate letter form of request. 

























| SECTION I 


Income Statement for Renegotiation 


bsiness, manufacturing products of widely diver- 
mi, or if you operate on a divisional basis, sched-~ 
omg operating results by principal products or 


contracts, termination settlements, etc, 


‘on. | 
- 6 should be completed by using book figures ex- 


special accounting agreements or contract price year, 


WES (NET): "Net! means less discounts, returns renegotiable sales (net) under subcentracts, including 
I allowances, purchase orders, ete, The instructions for prime con- 
', Prime Contracts: Enter in appropriate col- tracts apply also to the subcontract sales shown on this 
EO eee e 

negotiable sales (net) under priine contracts line. 


Phase orders with agencies naimed in the ACt, 
n Departments of Defense, the Ariny, the Navy, 
f Air Force, the Marittine Adininistration, the 
Maritime Board, the General Services Adminis- 
Mhe National Aeronautics and Space Adiministra- 
Mm Atomic Energy Commission, and (since July 1, 
t Federal Aviation Agency. 


— 


Brokers and Manufacturers" Agents, 
lin (B) - Enter total sales underfirm fixed-price 








Micts only. D Seminciides in thi ! 1 Line ia. Royalties, Rentals, Management Fees) ctc.- 
bt ; n n l! S S 2 eS sd 
oh - a sei fe oor mee ies os Enter in Column (D) total renegoliable receipts or 
contr n ce adjustmen O~ = ne 
, ee eae acne accruals of the types specified on this line. Classify 
ms of any kind, 


Mn (C) - Enter total billings and accruals, in- sary, 
iy fees, under cost-plus-a-fixed-fee (CPT) 








in Column (A) are not in agreement with the total sales 
n (D) - Enter total sales under all other types of shown in your income statement or audit report, furnish 
‘cts, including fixed-price incentive (PI) and a reconciliation of such difference on an attached 


@lus-incentive-fee (CPIF) contracts. Sales under schedule, 

Mcontracts are billings and accruals, including 

lf multiple incentives are involved, attach a Line 2, COST OF GOODS SOLD: 
ent describing the incentive provisions in the 


contracts and the method of recording accruals, Lines 2, a, - 2. e,; Enter in the appropriate columns the 
10 include in this column sales under contracts amounts of the components comprising the Cost of Goods 


Wing for. escalation, redetermination or other Sold, 


you are engaged in more than one type of rene- ' price revision, time and material contracts, facilities 


If sales under more than one type of contract are 
included, furnish a supplemental schedule showing 
Biould be submitted to supplement the information Sales of each type with related costs and expenses, 
; If the sales include significant amounts of price adjust- 


ments, state such amounts by contract types and the 
ijusted figures should be used to reflect changes portions applicable to this fiscal year and any prior 


Line 1. b, Subcontracts: Enter in appropriate columns 


Line 1. c. Commissions: Enter in Column (D) total re- 
negotiable receipts or accruals under subcontracts of the 
type commonly held by brokers or manufacturers' agents, 
Such amounis include not only compensation based upon 
a percentage of the principal's sales, but also fees, 
retainers, etc. Sce page 8, Special Instructions for 


amounts included by types, attaching statement ifneces- 


D She ; i 7 Line 1. e. Total Net Sales: In Column (A), enter the sum 
| i ae ee inn, sales under of Columns (3), (C), (D) and (FE). If total net sales entered 
‘lus-incentive-fee (CPIF) contracts. 


~loo-7 


un costs are used and the components of Cost of 
Sd are not available, furnish an approximation 
Bomponent, expressed in either dollars or per- 
es Attach an’ explanation of the disposition of 
or variances, if any, and the effect thereof on 
jole and non-renegotiable Cost of Goods Sold 
bt.) 
simounts recorded for the various types of con- 
syuld be the costs and expenses actually paid or 
under such contracts and allocated in accord- 
your system of accounts, rather than the 
Sof costs and expenses allowed or accepted 
sth contracts by the customer, 
wl rules for the allocation of research and 
pent expenses are Set forth in RBR 1459,8(e), 
il, such expenses are allocable to renegotiable 
me tre extent that they are required for, or 
mM to the performance of, any renegotiable con- 
a research and development expenses may 
t mes, if incurred in basic research expected 
mecthe company as a whole or if incurred as a 
on to bid or negotiate for future defense busi- 
fo perform such business more efficiently. 
i 
LING & ADVERTISING PA PENSE: 




























a. - 3. g.: Selling expense generally is allo- 
Seevotianid business only to the extent that 
ates in major part to Services performed in 
and adapting renegotiable products to the uses 
jrements of the customer; or (2) it relates to 
fenance of offices engaged in servicing rene- 
Products; or (3) it relates to the sale of rene- 
leroducts or services which are of a type ordi- 
id or rendered by the contractor through his 
lystem of distribution; or (4) it is a commission 
tpayable to non-employees such as brokers, 
Kirers' agents, etc, (See RBR 1459.7(a)), 
fnmissions allocable to renegotiable business 
-0,000 for any agent, submit a schedule showing 
mand address of each such agent and the amount 
io renegotiable business, 

tising expense generally is not aNocable to 
[ble business except for expenditures pertaining 
ranted, disposal of scrap or surplus materials, 
Xrocurement of scarce items, Advertising ex- 
Ry be allocated to subcontract business if the 
Lsold are substantially similar to those sold in 
Mntractor's normal commercial business, Costs 
Bshing catalogues, technical pamphlets, house 


ts 








jusiness. (RBR 1459.7 (b) and (c) and 1459.8(f)). 


i 


PERAL & ADMINISTRATIVE EXPENSE: 


ia. - 4. d.: Enter on appropriate lines only those 
Which are classified as general and administra- 
nse under your system of accounts, 

i 
| Enter any costs or expenses not included in 
' 4 under your system of accounts, 


md similar publications are allocable to rene- | 


Line 7, ADJUSTMENT TO TAX BASIS: 





Attach schedule detailing adjustments to Fedcralincome 
tax basis of figures used in Lines 1] ~ 6 showing the alloca- 
tion of each adjustment between renegotiable and non- 
renegotiable business, Explain the method used in allocating 
such adjustments, In the case of corporations, these ad just- 
ments are usually the "Schedule M" type, relating to such 
items as insurance premiums on the lives of corporate 
officers, depreciation, research and development expense, 
euey 


Line 8. TOTAL COSiS & EXP ENe.. 


Enter the total costs and expenses reported onLines 2 - 
6 as adjusted on Line 7, 


Line 9, OPERATING PROPIA aeOss). 


Enter the difference between Line ], e. andLine 8, 


Line 10, OTHER INCOME & (DEDUCTIONS) NET, ALLO- 


CABLE IN WHOLE OR PART TO RENEGOTIABLE 
BUSINESS: 


Enter in Column (A) amount representing the difference 
between non-operating income and deductions, Such as 
interest incorne, interest expense, etc,, and allocate this 
amount to other columns es appropriate, Attach schedule 
detailing these items in the amounts shown in your Federal 
income tax return, and explain method used for alNocation, 
Line 11. NET PROFIL Ot RENEGOITs ONE EEOME 
~ STATE INCOME TAXFS: 


Enter the difference bei ween icine 9 andi ine lO. if tie 
profit margin varies significantly between renegotiable and 
non-renegotiable business under the same type of contract, 
explain the reasons for such variation, Inthe event of losses, 
explain the reasons as they relate to Columns (3B), (C), and 
(D). 


Line 12, OTHER INCOME & (DEDUCTIONS) NET, ALLO- 


CABLE WHOLLY TO NON-RENEGOTIABLE. 
BUSINESS: 





Enter amount representing the difference between non- 
operating income and deductions, such as profit or loss on 
sale of capital asseis, dividends, etc,, which are allocable 
wholly to non-renegotiahle business, Attachschedule detail- 
ing these items inthe amounts shownin your I‘ederal income 
tax neti: 





Line 13, STATE TAXES MEASURED BY INCOME; 


Enter the amount of state taxes measured by income, if 
applicable, 


Line 14, NET INCOME PER TAX RieRURN: 


Enter amount shown on J.ine 11, plus or minus Line 12, 
minus Line 13. In the case of a corporation, this amount 
ordinarily will be that shown in the Federal income tax 
return before net Operating loss deduction and special 


J If the amount differs from "Net Income Per 
a because of price adjustments or a special 


in agreement, attach reconciling schedule and ex- 


_PECIAL ITEMS It ECIAL ITEMS IN LINES 2 - 7: 





» a. Research & Development t Expense: Enter 
esearch esearch and devé development expense included in 


)b. Total Officers' Compensation: Enter total 
' compensation included in Lines 2- 7, This 































(a) Segregation of Sales 


(See RBR Part 1456) 
2 the method used in effecting your segregation 


ye method of determining exempt sales and the 
stereof. A mere statement that sales have been 
fin accordance wiih the Act or the regulations 
iiciently descriptive and may result in rejection 
mrd Form of Contractor's Report. 

: s>xempt, all amounts received or accrued under 

Oracts withthe agencies named in the Act are 
erenegotiation. These agencies are the Depart- 
Pefense, the Army, the Navy, and the Air Force, 
i e Administration, the Federal Maritime Board, 
services Administration, the National Aeronau- 
mice Administration, the Atomic Fnergy Commis. 
mince July 1, 1964) the Federal Aviation Agency. 

aunts received or accrued under related sub-~ 
Bre also subject to renegotiation. The term 
Met" includes any purchase order or agreement 
KOmaterials required for the performance of a re- 
Srime contract or highicr--tier subcontract, in- 
We< done for affiliated or related companics. The 
ab business of subcontractors known as brokers 
faixers' agents is derived generally from fees or 
3 for attempting to obtain or obtaining renego- 
fim contracts or subcontracts (see page 8, Special 
afor Brokers and Manufacturers’ Agents). 
Miicts subject ‘to the Act may. be identified by 
ee customers; by the presence of a clause which 
athe contract is renegotiable; hy the presence of 
i¢ to a Government contract number; or by the 
E( a reference to a priority number or symbol 
> of the named agencies. 

} duty of subcontractors to requcst Segregation 
i from their customers as needed, and it is the 
omers to supply it. The subcontractor. is re- 
ake inquiries of custome1s whose use of the 
Id by the subcontractor is not known, but whose 
f subcontractor has reason to believe may be 
jegotiation, When the subcontractor's customers 
is, he may employ a sampling technique. In 
the will find that his customer's renegotiable 
Nffords a convenient indication of the extent to 
Néles to such customer are subject to renegotia~ 


amount should include salaries, bonuses, profit sharing, 
Gta. 


Line 15. c. Approximate Subcontracting: Enter the ap- 
proxiniate amount of subcontracting included in Cost of 
Goods Sold and attach:a brief statement of the nature of 
the work subcontracted. This information is needed to 
evaluate the character of your business. Generally, for 
this purpose, subcontracting includes the purchase of 
major assemblies, subassemblies, components, serv-~ 
ices, etc., as distinguished from the purchase of raw 
materials, bars, sheets, etc. 


SECTION II 


Ssegrepation of Sales and 
Allocation of Costs and Expenses 


tion, without attempting to identify the individual sales one 
by one. For example, a subcontractor who delivers castings 
to a prime contractor manufacturing aircraft engines may 
ascertain upon inquiry that, of all that manufacturer's 
engines sold during the year, incorporating these castings, 
70 percent were delivered to fulfill military orders and 30 
percent were delivered to the civilian market. This sub- 
contractor would be justified in assuming, for purposes 
of renegotiation, that 70 percent of his sales of castings 
to such prime contractor in such year were renegotiable, 
assuming, of course, that none of the exemptions herein- 
after mentioned was applicable. No inquiry need be made 
of any customer with whom the subcontractor did business 
aggregating less than $2500 during the fiscal year. This 
does not mean that such sales of less than $2500 are exen)pt. 
They erou'd he sepr@ected Baiwceil tCnCeummeiuie anu iiul- 
renegotiable business on a reasonable basis. 

Among the exemptions in the Act are those relating to: 

(1) Prime contracts and subcontracts for standard 
commercial articles or services, like articles or 
services, and standard commercial classes of 
articles (Instruction, Section V1; RBR 1467, Sub. 
part (2). 

(2) Prime contracts and subcontracts for new dir 
able productive equipment (partial mandatory 
exemption) (RBR Part 1454). 

(3) Construction prime contracts awarded in con- 

formity with the requirements for procurement by 
formal advertising set forth in section 3 of the 
Armed Services Procurement Act of 1947 (10 
U.S.C 2Za0en. 
Note: No supplements or rodmteacene are eX> 
empt if the aggregate price of all such changes 
exceeds one-third of the original contract price. 
See RBR 1453.7. 

(4) Prime contracts, including purchase orders, 
where the aggregate amount involved does not ex- 
ceed $1000 arid the period of performance does not 
exceed 30 days (RBR 1455.3(b)(5)). 

The Board will not disapprove any method usedin devel- 
oping the amount of your renegotiable businessifit is satis- 
fied that such method, in the circumstances, affords the best 
basis for a reasonably precise determination. Therefore, the 
foregoing instructions are offered for assistance only; any 
other method may be used if the circumstances warrant. 





hal 


t 


Allocation of Costs and Expenses 


(See RBR Part 1459) 


| 
, 


: 
4 iz costs between renegotiable and non-renego-~ 
4, your cost system, if adequate, should be 
uw dnot have anadequatecost accounting system, 
ef formulas may be used, either for individual 


youps of products, or by departments, divi- 


















Sa:ments s 


rts, financial statements prepared from your 
{> submitted. 
m Statement should show gross Sales, less dis-~ 


» and allowances, in accordance with trade or 


Bt mist be prepared in accordance with the 
Hunting used for Federal income tax purposes 
year unless the Board has permitted you by 
Oting agreement to adopt a different method 


fon. If you desire to use a method different 
I 


ie tal amounts of voluntary refunds and volun- 
miuctions made during this fiscal year which 
ele to renegotiable business and were not 


in this exemption, itis necessary that you con- 
Itions for the applicable definitions and rules, 
Mlication: Paragraph (a) relates to amounts 
cecrued under any contract or subcontract for 
immercial article" (RBR 1467.24 and 1467.25). 
Md to apply this exemption, w.athout application 
sonly with respect to articles which meet the 
sion contained in the Act. It is therefore im- 
Qu consult the regulations before entering any 
line. 


hould be submitted in the form of a 


Ba eI 


Attach a description of your cost accounting system and 
the methods used in allocating to renegotiablc business cost 
of goods sold, selling and advertising expense, general and 
administrative expense, adjustment to tax basis, and other 
income and deductions, The description of your cost account-- 
ing system should include: astatement whether such system 
is under general ledger control; an explanation of any Sig- 
nificant changes made during the year in allocating costs 
and expenses; and a statement whether the system is job 
order, process, standard cost, etc, 


SECTION UI 


Financial Statements 


company practice; cost of goods sold, with details of manu- 
facturing cost, including factory burden; selling and admin- 
istrative expenses; and miscellaneous items, 

The balance sheet should show, in addition to the usual 
classifications, the gross plant account and related reserve 
for depreciation, and other major reserves Separately stated, 
with their purposes clearly described, 


SECTION IV 


Method of Accounting Employed 


from that used for tax purposes, and you have not received 
permission from the Board to uSe such method, prepare 
this report on your tax basis, explain the effect of the pro- 
posed method, and request permission to makesuchchangc, 
(RBR 1459,1 (b)) 


SECTION V 


Voluntary Refunds and Voluntary Price Reductions 


required by the terms of your contracts or subcontracts. Do 
not include refunds or price reductions made pursuant to 
price adjustment provisions in your contracts. 


SECTION VI 


Exemption of Commercial Articles or Services 
(See RBR Part 1467, Subpart B) 


(b) Application to Board; Paragraph (b) relates to 
amounts received or accrued untler contracts or subcon- 
tracts for any of the following: 

1, An article which is identicalin every material respect 
with a standard commercial article--~i.e., a "like 
article’ (RBR 1467,26), 

An article in a standard commercial class of articles 
(RBR 1467.27), 

A standard commercial service (RBR 1467,28 and 
1467,29), 


2, 
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Virvice which is reasonably comparable with a 
tarard commercial service--i,e,, a "lke service" 
RE 1467.30). 

nicse four categories are not exempt unless you 
‘Adlication for Commercial Exemption with the 
adiuch exemption is granted, For specific instruc- 
cning the form and filing of an Application for 
el. Exemption, see RBR 1467.31, If you file an 
iofor Commercial Exemption, do not file the Stand- 






ard Form of Contractor's Report until the Board has acted 
upon Such application, 


(c) Waiver. of Exemption: Any contractor or subcon- 
tractor may waive this exemption, inwholeor in part (RBR 
1467.23). Paragraph (c) of Sec. VI provides for such 
Waiver, 

Note: This exemption does not apply to brokers or manu- 
facturcrs' agents, 


SECTION VIt 


Organizational Chances 


“fl explanation of any organizational changes 
iScal year, such 4s reorganization; acquisition, 















phig the floor provisions of the Act to determine 
yolare required to file the Standard Form of Con- 
FRoort for your fiscal year, your rencgotiable sales 
iyir must be aggregated with those of all other 
®rolled by you, or who are‘under your control 
fnamon control with you. Thus, in applying the 
@: and subsidiary corporations are considered 


¢ the ownership of more than 50 percent of the 
eclof a corporation, or the right to more than $0 
ile profits of a partnership or joint venture for 
Jar under review. Such control may reside in 
ti, or in a group of individuals who customarily 
Mor who by reason of their family relationship 
ected to do so. In other cases, control may 
i even though the persons having such control 
a OO percent interest. 


Hl more than one product or render more 
ervice, furnish the information requested 


Products Sold or Services Rendered 


disposal or dissoluticn of subsidiaries; sale of controlling 
stock; conversion of a partnership to corporate form, etc. 


SECTION VIII 


| Common Control 


In all cases, whenever any possibility of control exists, 
the facts should be fully disclosed to the Board. li two or 
more contractors or subcontractors are controlled by 
members of the same family group or groups, a ful} dis- 
closure of such family relationships must be made, 

The following example shows how the common control 
provision of the Act operates: Corporations A, B and C are 
controlled, through stock ownership, by an individual D; in 
a given fiscal year, after eliminating receipts or accruals 
from intercompany transactions, A has $100,000 of rene- 
gotiable sales, B has $875,000, and C has $50,000, Each 
corporation is required to file the Standard Form of 
Contractor's Report because the total renegotiable sales 
of all three exceed $1 million, In addition, if the individual 
D has any renegotiable business, he would also havc to 
make such a filing, 


' | SECTION IX4 


for each principal product or Service, 





aipks = 


FOR BROMERS f, 
[See RBR Part 


BEC? 
no 


) PECIAL INSTRUCTIO 
























of 
ie 


wsand manufacturers’ agents who have renego- 
@ts or accruals are subcontractors under 
@2)(3) of the Act. The subcontracts described 
e9n are arrangements for the payment of com- 
ib a contractor to any person other than a bona 
(tie officer, partner or full-time employee, under 


To 


to 





)ay amount payable is contingent upon the pro- 
ef of a renegotiable contract or subcontract; or 
jay amount payable is determined with reference 
faount of a renegotiable contract or subcontract; 
! 
War part of the services performed or to be per- 
d¢nsists of the soliciting, attempting to procure, 
miing a renegotiable contract or subcontract. 

a broker or manufacturer's agent, you should 
ieInstructions for Preparing the Standard Form 


| toad 


ke 


Pic 
ne 


{ 
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INSTRUCTIONS FOR PREPARING Th 
prt form is for the use of contractors whose 
hreceipts or accruals aggregate less than the 
huinimum amount. For contractors and subcon-~ 
“Maer than brokers and manufacturers’ agents, 
m is $1,000,000; for brokers, manufacturers’ 
thers holding subcontracts of any of the types 


iSection 103(g)(3) of the Aci, the iititimuimn is 


jot required to file this report but may elect to 
ou you so elect, all information called for in the 
Bt furnished. Ifsuch reportis filed and the Board 
mence renegotiation within one year thereafter, 
Osibilities undex the Act will be fully discharged 
HM covered by such filing. 
mn should not be used by any contractor who is a 
| commonly. controlled group having an aggre-~ 
t than $1,000,000 or $ 25,000, asthe case may be, 
kle receipts or accruals, after eliminating inter- 
asactions; in. such a case, the Standard Form 
’S Report must be filed. 
- : 
uictions that follow conform with the sequence of 


$n the Statement of Non~Applicability (RB Form 

















th 1, In the first blank space fill in the amount 
1000 unless your fiscal year is less than twelve 
ths, in which event prorate this arnount. For 
fif your Federal income tax return covered a 
th period, you would insert $750,000. 

F second blank space enter the amount of your 
pt renegotiable receipts or accruals. This figure 
t include any amount shown in paragraph 7(b), 
mount of any other exempt contract or subcon- 
yr assistance in computing such receipts or 
| See page 5. 


h 2, Enter the amount of your nonexempt rene- 
commissions, ctc., in the appropriate space. 


Im 


RL WAI 


1499) 


TUFACTURERS’ AGENT 


Contractor's Report, except that Lines 1. a., 1. b., and 
d., Lines 2. a, =-2.e., and Wincelo..4, and) loc.Gence nl, 


and Sec. V and VI do not apply and should not be completed. 


secure the basic information you need regarding your 


renegotiable commissions, you will generally find it helpful 


consult your principals. 
portant; 
In addition to other information requested, attacha state~ 


ment showing for this fiscal year: 


(a) Sales volume (referable sales), renegotiable and 
non~renegotiable, on which your commissions were 
based, showing separately renegotiable sales and com- 
missions by major principals, 

(b) Your compensation arrangement (commission 
rates, retainer fees, etc.) with each major principal. If 
the arrangement for renegotiable business differs from 
that for non-renegotiable business, explain. 


STATEMENT OF NQH-APPLICASILITY 


Such amount includes not only compensation based upon 
a percentage of the principal's sales, but also fecs, re- 
tainers, etc. 


Paragraph 3.If you expect to receive or accrue any 
further rencgotiable amounts attributable to this fiscal 
year, such amounts must be included in computing total 
renegotiable receipts or accruals for this fiscal year. 


Paragraph 4, List name and address (city and state only) 
and check appropriate box for cach person, firm or 
corporation under control of, controlling, or under 
common control with you during this fiscal year. If 
additional space is needed, continue on the reverse side 
of the form. See page 7, Common Control. 


Paragraph 5. Check appropriate boxes to indicate the 
method of accounting employed in filing your Federal 
income tax return and in preparing this report. See page 
6, Method of Accounting Employed. 


Paragraph 6. Enter the amountof gross receipts or gross 
sales, less returns and allowances, shown in your Fed- 
eral income tax return. 


Paragraph 7. This paragraph relates to amounts re- 
ceived or accrued under any contract or subcontract for 
a "standard commercial article" (see RBR 1467.24 and 
1467.25). You are entitled to apply this exemption, with- 
out application to the Board, only withrespectto articles 
which meet the special definition contained in the Act. It 
is therefore importent that you consult the regulations 
before entering any amount in this paragraph, 


Paragraph 8, Attach a full description of the method 
used by you in segregating sales between renegotiable 
and non~renegotiable (Instructions, Section II (a)). 
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CONTRACTOR’S NAME ENTER LF! No. 


NUMBER AND STREET 





perre Ist 


Ratendar Glny ANDO STATE ae 
Hiving close ; ; 
il year FISCAL YEAR ENDED 
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moi Gen’!. & Adm. Expense 


MEOKS TO TAX BASIS(Att. Sched.) 


jome Statenrent for Renegotiation 


{Rentcls, Mgmt. Fees, etc. 
_ et ers intr occas na seenyaenacencaoprsnenenSemnaetreey 
if Net Soles 
: i] 
eos SOLD: 
re 
1or 
Ig. Exp. (Attach Schedule) 
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tl Cost of Joods Sold 


SE.DVERTISING EXPENSE: 
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-ASSIFICATION TOTAG FIRM CREF OTHER RENEGOTIAB 
FIXED PRICE 
(A) (8) (Cc) (D) 
trocts 
‘ts 
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ice Expense 
ng Expense (Attach Schedule) 
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H Selling Expense 





B Experise 





Selling & Advertising Expense 





ELDMINISTRATIVE EXPENSE: 
tories 


Lu 
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Solories’ 





ich Schedule) 

















iS & EXPENSES 


PROFIT OR (LOSS) 


AE. & (DEDUCTIONS) NEY, 
AN WHOLE OR PART TO RE- 
; BUSINESS(Attach Schedule) 


{FOR RENEGOTIATION 
me INCOME TAXES 


ME & (DEDUCTIONS) NE7, 
WHOLLY TO NON-RENEGO- 
NESS (Attach Schedule) 
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i MEASURED BY INCOME 


PER TAX RETURN 








MS IN LINES 2-7: 
‘(Development Expense 


its’ Compensotion 





controcting in Line 2e. Above 


fre¢gation of Sales and Allocation of Costs and Expenses (Instruction I) 
ATTACH A FULL DESCRIPTION OF ‘THE METHODS USED IN: 
Sepregating sales between renegotiable and non-renegotiable, including the method of determining exempt sales 


and the amounts thereof by type. , 
[Allocating cost of goods sold and expenses between renegottable and non-renegotiable business. 

















(b) Statement of surplus for this fiscal year, 
(c) Balance sheet as of the close of this fiscal year. 






















ad IV. Method of Accounting Employed: Cash | ACCTUAl Completed Contract 


Federal income tax return [ | [| [ ] 
This report [ ] [ ] Esl 


Our taxable year and the period covered by this report are: The same [ ]differene [_ ] (if different, 
attach explanation. ) 








V. We made[_] made no[_} voluntary refunds and voluntary price reductions applicable to renegotiable cont 
subcontracts in this fiscal year. If applicable, complete the following: Total voluntary refunds $ 
Total voluntary price reductions $ 








tee 








Exemption of Commercial Articles or Services: 
(a) Answer ONLY if you have self-applied the exemption(Instructions, VI (a)): 
We have self-applied the exemption in the amount of $§ ___ CSCS and have excluded such ; 
renegotiable sales in Section I of this report. 
.(b) Answer ONLY if you have applied to the Bourd and received an exemption for this fiseal year (Instruct 


The Board has granted our application for exemption in the amount of $ and we 





cluded such amount from renegotiable sales in Section [ of this report. We have not excluded any amoun 
which exempticn was denied. 

(c) Cheek ONLY if you desire to waive the exemption in whole or in part(Instructions, VI (c)): 
Except for any amounts shown in (a) or (b) ‘above, the exemption is hereby waived eS 











There were [| were no [ _] changes in the form or control of our organization during this fiscal year. (If th 
any changes, attach explanation. ) 








There were [|] were no{_] persons under control of, or controlling, of under common control with us durir 
fiscal year. (If there were, attach statement showing name and address of each such contractor, with a bric 
tion of the character of its business and the nature and extent of its relationship with you, and indicating v 
had renegotiable business.) (Instruction VIII) 








ae 


hs : [Estimated Amounts 
Principal products sold ce services State whether manufa 


rendered during this fiscal year Renegotiable Non-Renegotiable assembling, distribut 


The undersigned certifies, under the criminal penalties provided inSec. 105(e)(L) of the Renegotiation Act of 19 





Certification 








Hthorized to sign this report on behalf of the contractor and that the representations contained in this report are tn 
sto the best of his knowledge and belief. 


If a corporation: 


State of incorporation 


—r 


Exact name of contractor (not abbreviated) 


Date of incorporation 


If a partnership or proprietorship: 


—. =. 


Date business established Signature of officer, partner or proprietor 








Date of this report 


Form Approved 
Budget Bureau 
No. 101-2002 


































EFORIM 90 

: STATEMENT OF NON-APPLICABILITY 
EPTIATION BOARD, | OF THE RENEGOTIATION ACT OF 1951, 
ICON, D.C.20446 AS AMENDED 


ENTER CR to. 





| 


— 


ee CdD. and ended 


} 
practors other than brokers and manufacturers’ agents), Our nonexempt receipts or accruals (together with these 
seons* named in paragraph 4 below) under contracts or subcontracts subject to the act, did not exceed 

7) 


i _ for this fiscal year (Insert $1,000,000 unless fiscal year is less than 12 months, 1n which 
prate such amoiw'.’). Our own nonexempt renegotiable receipts or accruals in this fiscal year aggregated 












A ———— AS SE ya 


Moers and manufacturers’ agents), Our nonexempt commissions and other receipts or accruals (together with those 
Seions* named in paragraph 4 below) under subcontracts described in Section 103(g)(3) of the Act, did not 

$5,000, or the prorated portion thereof, for this fiscal year. Our own nonexempt receipts or accruals from such 

’ pts aggregated $ 


‘expect to receive or accrue any further amounts applicable to this fiscal year which would bring aggregate 


gle receipts or accruals above the $1,000,000 floor or the $25,000 floor, or the prorated amount thereof. 


jlving persons* and no others, controlled or were under control of or under common control with us during this 
j : (If none, write ‘‘none’’; do not insert your own name): 


; NAME CITY AND STATE RENEGOTIABLE 


BUSINESS 


’ 
‘ 





accuunting employed: 
Cash Acerual Coinpleted Contraet 
We] income tax return [| [| 2] 
iseport C | Cc] | = 


sales or gross receipts (less returns and allowances) reported for federal income tax purposes 
t 





ther: (a) The standard commercial article exemption has not been self-apphied by us [7] 
or 


. (b) The standard commercial article exemption has been self-applied by us to 
U . 
otherwise renegotiable sales in the amount of § , 


ee 


ht full description of the methods used in segregating sales between renegotiable and non-renepotiable. 


em ‘‘person’”’ ineludes an individual, firm, association, partnership, and any orgenized group of persons whether or not 
foorated, including joint ventures. 








‘ 


Certification 


Jersigned certifies, under the criminal penaltics provided in Sec. 105(e)(1) of the Renegotiation Act of 195], 
athorized to sign this report on behalf of the contractor and that the representations contained in this report 
tcorrect to the best of his knowledge and belief. 


Pition: 
Exact name of contractor (not abbreviated) 
(ineorporation Date ineorporated 


Mailing address (including Zip code) 
ship or proprietorship: 





Signature of officer, partner of proprietor Title 


Date business established 
Date of this report 
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